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Questions Presented

Whether banning Americans from defending their country
because of an immutable characteristic denies them equal
protection under the Fifth and Fourteenth Amendments.
Whether the decision to prohibit or exclude civilians from
the MSSA’s registration requirement based on mental and
physical fitness considerations without scientific evidence
or individual examinations violates the APA.

Opinion Below

Regseth v. Carter, —-- F. 13th —-- (13th Cir. 2025).

Constitutional Rules and Provisions

Const. amend. XIV
Const. amend. V
.C. § 553

.C. § 553(a) (1)
.C. § 553(b) (»)
.C. § 701(a) (1)
.C. § 701(a) (2)
.C. § 702

.C. § 706(2) (A)

50 U.S.C. § 3802 (a)

50 U.S.C. § 3803(a)

50 U.S.C. § 3806(a) (1)

50 U.S.C. § 3806 (h)



Introduction

The Thirteenth Circuit Court of Appeals’ decision to vacate
and dissolve the district court’s preliminary injunction of the
Selective Service System Memo (the “Memo”) should be overturned.
The district court correctly found that Petitioners established a
likelihood of success on the merits of their Equal Protection and
APA claims.

The district court applied the correct level of scrutiny to
the Memo’s sex-based classification. The Memo utilizes a proxy
category for transgender people that the Thirteenth Circuit framed

7

as one about “medical condition.” However, the specific medical
condition identified - gender dysphoria - is so inextricably linked
with transgender status as to be inseparable. The Memo’s
classification was entitled to heightened scrutiny Dbecause
transgender people constitute a quasi-suspect class, and the
Memo’ s classification scheme cannot be completed without
identifying an individual’s sex assigned at birth. The Memo’s
policy cannot be justified under heightened scrutiny because it
was enacted for discriminatory purposes, as evidenced Dby
decisionmakers’ statements before its creation.

The district court also correctly determined the Memo
violated the APA. First, the Memo does not escape the APA’s

presumption of Jjudicial review Dbecause the MSSA provides

judicially manageable standards by which to evaluate the exercise



of the SSS’s delegated authority to exempt or defer civilians from
registration. Second the Memo’s reliance on factors wholly
irrelevant and inappropriate to the statutory purposes of
registration render it an arbitrary and capricious exercise of
discretion. Third, the decision to exclude civilians from the
registration requirement based on acceptability for service
considerations constitutes a substantive change of relevant MSSA
law and results in a complete reversal of prior policy positions.
Lastly, the “military function exception” does not apply because
registration involves fundamentally civilian and not directly
military function and petitioners claim serious constitutional
injury.

Statement of the Case

Petitioners are five transgender Americans who want to defend
their country and register with the Selective Service System (SSS).
R. 5. Their ability to do so was revoked, however, when members of
the executive and legislative Dbranches united to restrict
enlistment to cisgender people exclusively. R. 4-5. During his
presidential campaign, Ronald Frump promised to “ensure that
gender ideology would no longer be allowed to degrade the military”
because “[transgender peoples’] presence compromised military
readiness and lowered troop morale.” R. at 3. These comments were
only the beginning. President Frump issued Executive Order 14183

on his first day in office, stating that a mismatch between a



person’s gender identity and the sex they were assigned at birth
“conflicts with a soldier’s commitment to an honorable, truthful,
and disciplined lifestyle[.]” R at 2-3. In President Frump’s mind,
transgender people fail to meet the “high standards for troop
readiness, lethality, c¢ohesion, honesty, humility, . . . and
integrity” required of United States soldiers. R. at 3.

President Frump issued these statements without referencing
any medical or scientific data as support. He did not explain how
gender dysphoria prevents someone from meeting his “high
standards” for soldiers. Id. He did not explain why gender
dysphoria limits an individual’s physical ability to defend the
country. Id. Rather, President Frump deflected to “shifting
pronoun usage or use of pronouns that inaccurately reflect an
individual’s sex” to justify his position that transgender people
cannot be good soldiers. R. at 4.

President Frump’s statements did not occur in a vacuum.
Following the dissemination of Executive Order 14183, the
Department of Defense adopted his views and determined that the
“medical, surgical, and mental health constraints on individuals
[experiencing] . . . gender dysphoria are incompatible with the
high mental and physical standards necessary for military
service.” R. at 4. Like President Frump, the Department of Defense
did not explain what those “medical, surgical, [or] mental health

constraints” are. Id. Instead, it made a blanket conclusion without



justification, “encouraged voluntary separation by transgender
servicemembers([,] and promised implementation of involuntary
separation procedures.” Id.

President Frump’s statements equally infected Congress and
the SSS. Following the Department of Defense’s policy statement,
Congress amended the Military Selective Service Act (MSSA) to
require all people between the ages of eighteen and twenty-six to
enlist in the SSS before they are considered for military service.
R. 5. However, Congress also amended the MSSA to allow the
judiciary to review SSS decisions. Id. Following these amendments,
the SSS issued a memorandum (the “Memo”) with a new policy which
lies at the heart of this case. Id. The Memo states, in order to
“eliminate misguided gender ideology in the military([,]” the SSS
now “prohibit[s] individuals who have a current diagnosis or
history of, or exhibit symptoms consistent with, gender dysphoria
from registering under . . . the MSSA.” Id. The Memo presumes any
history of gender dysphoria disqualifies an individual from
enlisting, no matter how long ago that history presented itself.
Similarly, the Memo does not require a formal medical diagnosis;
it applies just as harshly to those exhibiting “symptoms consistent
with” gender dysphoria.

In August 2025, Petitioners filed suit in the Central District
of Calivada against the SSS and its Director, Arnold Regseth. R.

5. They claimed the Memo violated their right to Equal Protection



under the Fifth Amendment and violated the Administrative
Procedure Act (APA). Id. Petitioners sought a preliminary
injunction against the Memo’s implementation to allow them the
freedom to enlist in the United States Armed Forces and defend
their country. Id. The district court granted the preliminary
injunction, finding that Petitioners were likely to succeed on the
merits of their Equal Protection and APA claims. R. 5-6. On
December 10, 2025, the Thirteenth Circuit Court of Appeals issued

an opinion vacating the district court’s judgment and dissolving

its preliminary injunction. R. 9. Petitioners subsequently
appealed.
Argument

I. PETITIONERS WERE LIKELY TO SUCCEED ON THE MERITS OF THEIR
EQUAL PROTECTION CLAIM BECAUSE THE MEMO CLASSIFIES ON THE
BASIS OF GENDER, WHICH THE GOVERNMENT HAS NOT JUSTIFIED
WITH AN EXCEEDINGLY PERSUASIVE JUSTIFICATION.

Petitioners were denied equal protection under the law when
the United States government revoked their freedom to serve
because of a mismatch between their gender identity and the sex
they were assigned at birth. The Equal Protection Clause
prohibits the government from creating arbitrary categorizations
that treat similarly situated people differently without
substantial justification. U.S. Const. amend. XIV; U.S. Const.
amend. V; Bolling v. Sharpe, 347 U.S. 497, 500 (1954).

Categorizations based on sex warrant intermediate scrutiny.



Craig v. Boren, 429 U.S. 190 (1976). Government classifications
based on transgender status cannot be implemented without
reference to sex. Bostock v. Clayton County, Georgia, 590 U.S.
644, 660 (2020). This Court has determined that classifications
based on transgender status are sex-based classifications. Id.
A. The Memo discriminates based on gender identity, not

medical status, because “gender dysphoria” is merely a
proxy for transgender identity.

Where the government’s criterion singles out a protected
group in a seemingly neutral fashion, it functions as a proxy
classification. Gomillion v. Lightfoot, 364 U.S. 339, 341-42
(1960); Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886). Proxy
classifications “implicate[] the same grave concerns” as
classifications specifying a protected category by name. Rice V.
Cayetano, 528 U.S. 495, 496 (2000). They “demean a person’s
dignity and worth” by judging individuals based on their
protected characteristics “instead of by his or her own merit
and essential qualities.” Id. Generally, labels must be
sufficiently close to qualify as proxies for protected
categories. Geduldig v. Aiello, 417 U.S. 484 (1974) (holding
pregnancy was not a sufficiently close proxy for sex).

The government is not shielded from violating the Equal
Protection Clause by discriminating against only a subset of a
protected group. See e.g. Frontiero v. Richardson, 411 U.S. 677

(1973) (striking down rule distinguishing between servicewomen



who provided “at least half” or “less than half” of their
husbands’ financial support); Weber v. Aetna Cas. & Sur. Co.,
406 U.S. 164 (1977) (invalidating law distinguishing between
nonmarital children who were “acknowledged” or “unacknowledged”
by their fathers).

While it may be true that not all transgender people are
diagnosed with gender dysphoria, that does not protect the SSS’s
decision from violating equal protection principles. Like in
Frontiero, where the law divided servicemembers into three
categories, the Memo affects three classes of individuals: (1)
cisgender people, (2) transgender people, and (3) transgender
people diagnosed with gender dysphoria. R. 5. Just as female
servicemembers in Frontiero could not claim their husbands as
dependents i1if they provided less than half of his financial
support, transgender people are prohibited from enlisting in the
selective service i1if they are diagnosed with gender dysphoria.
In Frontiero, male servicemembers could claim their wives as
dependents regardless of how much financial support they
provided, and here, cisgender servicemembers are allowed to
enlist without any inquiry into their sex or gender identity.
Moreover, those individuals in the second category - transgender
people undiagnosed with gender dysphoria - may be prohibited
from enlisting if they “exhibit symptoms consistent with gender

dysphoria.” R. at 5. Considering how the American Psychological
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Association (APA) defines “gender dysphoria,” this will always
be the case.

The APA defines “gender dysphoria” as the “discomfort or
distress related to incongruence between a person’s gender
identity, sex assigned at birth, . . . and/or primary and

4

secondary sex characteristics.” Gender dysphoria, AMERICAN
PSYCHOLOGICAL ASSOCIATION DICTIONARY OF PSYCHOLOGY, (2023)

https://dictionary.apa.org/gender-dysphoria

[https://perma.cc/X5BQ-M7TJ] (last visited January 31, 2026)

(emphasis added). Incongruity between gender identity and sex
lies at the heart of both transgender status and gender
dysphoria; the latter is merely the medical term assigned to the
discomfort or distress experienced by transgender people. Unlike
in Geduldig, where pregnancy was not a sufficiently close proxy
for sex, gender dysphoria is so inextricably linked with
transgender status as to be inseparable.

Therefore, if the Memo does not require a formal medical
diagnosis, it cannot be limited to disqualifying individuals
from service solely based on a “medical condition.” Because
discomfort and distress related to a mismatch between one’s
gender identity and sex assigned at birth lie at the core of
transgender identity, the Memo works a functional ban on all
transgender people seeking to enlist. This intention was made

clear by the government’s repeated denigration of transgender



people prior to the Memo’s promulgation, stating transgender
people lacked the honor, candor, discipline, “humility and
selflessness required of a servicemember.” R. at 3. The Memo
uses a proxy characteristic so inextricably linked with
transgender identity to discriminate against all transgender
people. That is against the law.

B. Transgender people are a guasi-suspect class entitled
to heightened scrutiny.

Classifications based on gender identity and sexual
orientation are considered sex-based, thus entitling them to
intermediate scrutiny. Bostock, 590 U.S. at 660. Sex-based
classifications are “quasi-suspect” classes because sex
characteristics “frequently [bear] no relation to ability to

4

perform or contribute to society.” City of Cleburne, Tex. V.

Cleburne Living Ctr., Inc., 473 U.S. 432, 440-41 (1985). In
addition to ability, courts look at whether the potential
“quais-suspect” group is discrete based on “obvious, immutable,
or distinguishing characteristics,” has “historically been

4

subject to discrimination,” and is a “minority lacking political

power”. Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 611
(4th Cir. 2020).
1. Transgender people exhibit distinguishable
characteristics that define them as a discrete group

and do not relate to their ability to perform or
contribute to society.

10



The characteristics of a discrete group are deemed
distinguishable if they “[invite] discrimination when [they are]

4

manifest.” See Windsor v. United States, 699 F.3d 109, 183-84
(2nd Cir. 2012) (holding that homosexuals are a discrete group
because their distinguishable characteristic “is necessarily
revealed in order to exercise a legal right”). However, groups
that are “large” and “amorphous” are not discrete. See City of
Cleburne, 473 U.S. at 445 (finding the mentally handicapped not
a quasi-suspect class because it is difficult to distinguish
them from others with immutable disabilities); see Grimm, 972
F.3d at 613 (explaining that only 0.6% of the adult population
is transgender).

Here, it is apparent that transgender people share a
distinguishable characteristic that invites discrimination.
Transgender people can exist in society without disclosing they
identify with the opposite gender they were assigned at birth,
but that characteristic manifests discrimination when it is
revealed. See Windsor 699 F.3d at 183-84. Similar to how
homosexuals faced discrimination because of their
distinguishable characteristics in Windsor, Petitioners in this
case revealed their transgender status and were subsequently
barred from enlisting and serving in the military. R. at 5.
Further, contrary to President Frump’s insistence that

transgender people share characteristics that are “incompatible

11



with the high mental and physical standards necessary for

4

military service,” there is no evidence that identifying with
the opposite gender bears any relation to one’s ability to
contribute significantly to the military. R. at 3. Additionally,
unlike how the mentally handicapped were not deemed a suspect
class in City of Cleburne, Tex., the characteristics that make a
person transgender set them apart from cisgender people enough
to invite discrimination, especially since transgender adults
make up such a small percentage of the United States population.

See Grimm, 972 F.3d at 613.

2. Transgender people have historically been subject to
discrimination.

Groups fit into a “quasi-suspect” designation if there is
evidence of “purposeful unequal treatment” over time.
Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 314
(1976); see United States v. Virginia, 518 U.S. 515, 532 (1996)
(showing that women faced a “long and unfortunate” history of
discrimination). Further, the patterns of historic
discrimination should be seen “in the law.” See United States v.
Skrmetti, 605 U.S. 495, 555 (2025) (Barrett, J., concurring); see
Windsor, 699 F.3d at 182 (the criminalization of homosexuality
fit the standard for historic discrimination); see Grimm, 972
F.3d at 611-12 (excluding transgender people from the Americans

with Disabilities Act, the Affordable Care Act, and the

12



Rehabilitation Act “strippl[ed] transgender people of civil
rights protections they had enjoyed for nearly twenty years”).

Here, there is no denying that transgender people face
unequal treatment as evidenced by the new SSS policy that
renders it illegal for them to enlist in the military. R. at 5.
Similar to how Windsor found that the criminalization of
homosexuals showed historic discrimination, the new SSS policy
effectively criminalizes transgender people from serving in the
military because enlistment is now a precursor to military
service. Id. Further, as the Court noted in VMI, women faced
centuries of discrimination based on their gender. 518 U.S. at
532. The same gender-based discrimination is happening now to
transgender people. The test for historic discrimination is
whether there is evidence “in the law,” but the Court does not
provide an exact time period for when said discrimination must
begin. See Skrmetti, 605 U.S. at 555. While it is difficult to
trace a legislative history of discrimination against
transgender people, recent legislative exclusions plus the
issues in this case establish a growing pattern of
discrimination. See Grimm, 972 F.3d at 314.

3. Transgender people are a politically powerless
minority.

Being considered a politically powerless group stands on

whether the group has the “strength to politically protect

13



themselves from wrongful discrimination.” Windsor, 699 F.3d at
185. In Grimm, the Fourth Circuit found that transgender people
are a politically powerless minority because they have “not yet
been able to meaningfully vindicate their rights through the
political process.” 972 F.3d at 613. Since politically powerless
groups are in the minority, they “command extraordinary
protection from the majoritarian political process.” Murgia, 427
U.S. at 313.

Here, it is clear that transgender people are actively
fighting against discrimination in the political sphere. As
shown in Murgia, the majority should be protecting minority
groups. 427 U.S. at 313. Instead, all corners of the United
States government are colluding to oppress transgender people as
reflected by the President of the United States, the Department
of Defense, and Congress’s attempts to prohibit transgender
people from enlisting and serving in the military. R. at 3-5.
Similar to the transgender people in Grimm, the petitioners in
this case are taking the opportunity to vindicate their rights
by fighting to honorably serve their country in the military. R.
at 5. However, it is hard to gain political protection when the
president uses his first day in office to directly target and

take away transgender peoples’ rights. R. at 4.
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C. The Memo warrants heightened scrutiny because it
invokes a classification that cannot be implemented
without referring to an individual’s sex.

This Court has established that “all gender-based
classifications today warrant heightened scrutiny.” VMI, 518
U.S. at 555 (finding that sex-based classifications often rely
on “overbroad generalizations about the different talents,
capacities, or preferences of males and females”). Gender- and
sex-based classifications are scrutinized more closely because
sex “generally provides no sensible ground for differential
treatment[.]” City of Cleburne, 473 U.S. at 440. Where a policy
“penalizes a person identified as a male at birth for traits or
actions that it tolerates in [a person] identified as female at
birth,” the person’s “sex plays an unmistakable” role in the
classification. Bostock, 590 U.S. at 660.

While there is significant doctrinal dissonance between
Bostock and Skrmetti, Bostock presents a more appropriate
analogue to this case. Skrmetti advocated a reframing of
categorizations based on sex to ones about medical-condition (in
the gender identity context), but Bostock foreclosed that
argument and stated that sex-based categorizations exist where
changing an individual’s sex changes the outcome, even when the
government’s actions are facially neutral. Skrmetti, 605 U.S. at
511; Bostock, 590 U.S. at 656. In Skrmetti, the Tennessee law

made two classifications: age and medical use. 605 U.S. at 511.
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It did so by limiting medical providers’ ability to administer
hormone therapy to minors specifically to treat gender
dysphoria. Id. In Bostock, a transgender woman was fired because
of her gender identity. 590 U.S. at 654. This, in effect,
excluded her from the workplace because of conflicting
expectations between her gender identity and the sex she was
assigned at birth. Id.

Furthermore, Skrmetti addressed state regulation of medical
treatment for minors; it did not narrow or displace Bostock’s
definition of sex-based discrimination. In Skrmetti, the statute
prohibited private healthcare providers from administering a
medical procedure, whereas here, the Memo prohibits
participation in a public institution. The only difference
between the transgender plaintiff in Bostock and Petitioners
here is the type of institution to which they seek admission
(i.e. public v. private). Put simply, Skrmetti regulates
conduct, not membership like the Memo does in this case. Were
this Court to follow the logic of Skrmetti over Bostock, it
would create precedent in which private employers (like that in
Bostock) are held to a higher standard of anti-discrimination
practices than the federal government.

Here, if an individual assigned male at birth exhibits
traits associated with people assigned female at birth, that

person will not be allowed to enlist in the selective service.
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The reverse is true with an individual who was assigned female
at birth yet displays traits associated with people assigned
female at birth. This is a direct corollary to the plaintiff in
Bostock, who was excluded from her place of employment on
account of the sex she was assigned at birth. Unlike in
Skrmetti, where the law banned uses of hormone therapy for a
specific medical condition, here, the Memo bans all individuals
exhibiting symptoms consistent with gender dysphoria from being
members of the selective service - whether they have a formal
diagnosis of gender dysphoria or not. Despite the Memo’s even

44

application to “men and women,” this does not absolve the Memo
from creating a sex-based classification because sex will always
play a role in the policy’s outcome. The guiding question is how
sex operates in the categorization - not whether discrimination
is evenly borne. Therefore, the Memo’s policy cannot be
implemented without identifying an applicant’s sex assigned at
birth and comparing that to traits they exhibit to test for
compatibility. That is a sex-based classification.

1. Bostock i1s not limited to the Title VII context

because its “but-for” causation framework fits

squarely within the Court’s existing Equal
Protection jurisprudence.

In Bostock, the Court did not rely on legislative history,
agency deference, or the unique structure of Title VII. Rather,

it applied a but-for causation rule: if changing an individual’s
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sex changes how the policy is applied, sex is a but-for cause of
the differential treatment. 590 U.S. at 656. This logic does not
depend on the existence of an employment relationship; it
depends on how sex operates as a classification. Courts in the
Fourth, Ninth, and Tenth Circuits have adopted Bostock’s
causation framework in the context of Equal Protection. See
Kadel v. Folwell, 100 F.4th 122, 153-54 (4th Cir. 2024); Hecox
v. Little, 104 F.4th 1061, 1080 (9th Cir. 2024); Fowler v.
Stitt, 104 F.4th 770, 793-94 (10th Cir. 2024).

The reasoning in Bostock does not disrupt existing Equal
Protection doctrine - it complements it. Anti-stereotyping
principles undergird both Equal Protection and Title VII.
Compare VMI, 518 U.S. at 534 (applying heightened scrutiny to a
law forbidding females - but not males - from enrolling in a
military college because of sex) with City of Los Angeles, Dept.
of Water and Power v. Manhart, 435 U.S. 702, 707 (1978)
(recognizing that “employment decisions cannot be predicated on
mere ‘stereotyped’ impressions about the characteristics of
males or females”).

To illustrate, a qualified, male applicant to a nursing
school was denied equal protection when he was denied admission
“because of” his sex. Mississippi University for Women v. Hogan,
458 U.S. 718, 720-21 (1982). The Court applied heightened

scrutiny and ultimately struck down the school’s single-sex
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admissions policy. Id. at 733. The through-line was clear: if
the applicant’s sex was changed to female, he would have been
admitted. Id. Because sex was a but-for cause of the
differential treatment, the law received heightened scrutiny.
Id.

Here, just as in Hogan, a transgender woman would be
allowed to enlist in the selective service if her sex assigned
at birth was changed from male to female. In both Hogan and the
case at bar, sex is playing an operative role in a policy’s
outcome. It is clear, then, that the Court does not shed but-for
causation frameworks at Title VII’s door; it embraces them in
the Equal Protection context as well.

D. The Memo fails heightened scrutiny because it was
inspired by a discriminatory intent and relied on
overbroad stereotypes about transgender peoples’

capacities to serve, disqualifying any justification
from being “exceedingly persuasive.”

A\Y

To successfully defend a “gender-based government action”
like the Memo, Respondents “must demonstrate an ‘exceedingly
persuasive Jjustification’” for its enactment. VMI, 518 U.S. at
531. This requires Respondents to prove the Memo is
“substantially related to an important governmental objective.”
Id. A finding of “discriminatory intent or purpose” underlying
the Memo is evidence to the contrary. Village of Arlington

Heights v. Metropolitan Housing Development Corp., 429 U.S. 252,

265 (1977). Courts assess discriminatory intent by examining the
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“historical background of the decision[,] . . . [its]
legislative and administrative history[,] . . . the specific

44

sequence of events leading up to the challenged decision|[,]” and
contemporaneous statements of the decisionmakers. Id. at 267-68.

For example, the government was unable to demonstrate an
“exceedingly persuasive justification” for imposing different
physical-presence requirements on unwed U.S.-citizen mothers and
fathers when conferring citizenship on their children. Sessions
v. Morales-Santana, 582 U.S. 47, 72 (2017). Concerns over
leaving children “stateless” were not an exceedingly persuasive
justification because they were rooted in an overbroad
“assumption that the alien father . . . will not accept parental
responsibility.” Id. at 67. Thus, the policy was motivated by a
stereotype about fathers that could not withstand heightened
scrutiny. Id.

Here, like the policy in Morales-Santana, the Memo relies
on stereotypes about transgender people as evidenced by the
decisionmakers’ comments leading up to the policy’s enactment.
R. at 4-5. A person’s honor, candor, discipline, humility, and
selflessness are all moral - not physical - traits. President
Frump cited no scientific evidence to support his beliefs about
transgender people lacking these qualities. Instead, he relied
on “overbroad generalizations” about individuals’ capacities

based solely on their gender identities. This is identical to
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what occurred in Morales-Santana when the government
(improperly) Jjustified its unlawful discrimination against
fathers with overgeneralized stereotypes about fathers’
propensities to claim their children. Congress and the SSS took
these generalizations and propounded a policy that requires an
inquiry into a person’s sex they were assigned at birth. That is
exactly what VMI and Morales-Santana disallow. This is not in
line with “longstanding DoD policy” as the government claims; as
recently as 2016, it was “Army policy that discrimination based
on gender identity is a form of sex discrimination.” U.S. Dept.
of Defense, Army Directive 2016-30 (Army Policy on Military
Service of Transgender Soldiers) (2016).

The Memo intended to capitalize on political issues, target
transgender Americans, and treat them differently on account of
their gender identity, masquerading behind “gender dysphoria” as
a stated justification. This case was never about a medical
condition - otherwise, the Executive Order would have raised
concerns about physical limitations experienced by those with
gender dysphoria. Finding no evidence to support such concerns,
the government relied on preconceived notions of nontraditional
gender identities to conclude transgender people lacked the
capacity to serve in the armed forces, just as the government in
Morales-Santana used a misguided stereotype about fathers to

discriminate against them. The government’s actions group
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Americans presenting in nontraditional ways (vis-a-vis their

sex) into a different category, disqualifying them from the same

privileges as Americans presenting traditionally. This is not an

“exceedingly persuasive justification.” It is against the law.

IT. PETITIONERS WERE LIKELY TO SUCCEED ON THE MERITS OF THEIR
APA CLAIM BECAUSE THE MEMO WAS SUBJECT TO JUDICIAL REVIEW;
IT WAS ARBITRARY AND CAPRICIOUS; IT WAS SUBJECT TO THE
NOTICE AND COMMENT REQUIREMENTS OF LEGISLATIVE RULEMAKING;
AND THE “MILITARY FUNCTION” EXCEPTION DID NOT APPLY.

A. Creating a pre-registration rejection policy is not an
action committed to the SSS’s discretion by law.

The Administrative Procedure Act (APA) was enacted to set
forth “minimum requirements of fair administrative procedure”
and “a statement of judicial review designed to afford a remedy
for every legal wrong.” S. Rep. No. 752, at 193, 217 (1945).
There are limited exceptions to the “basic presumption of
judicial review to one ‘suffering legal wrong because of. . . or
adversely affected. . . by agency action.’” Abbott Laboratories
v. Gardner, 387 U.S. 136, 140 (1967) (quoting 5 U.S.C. § 702).

Agency action may be unreviewable when Congress expressly
precludes judicial review by statute, 5 U.S.C. § 701(a) (1), or
when “agency action is committed to agency discretion by law.” 5
U.S.C. § 701(a) (2). An action is committed to agency discretion
when “statutes are drawn in such broad terms that in a given
case there is no law to apply,” that is, when “a court would

have no meaningful standard against which to judge the agency's
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exercise of discretion." Citizens to Preserve Overton Park, Inc.
v. Volpe, 401 U.S. 402, 411 (1971); Heckler v. Chaney, 470 U.S.

4

821, 830 (1985). This is a “very narrow exception.” Overton, 401
U.S. at 411.

In Chaney, there was “no law to apply” in the Food and Drug
Administration’s (FDA) decision about whether to prohibit the
use of lethal injection drugs when the statute authorizing
enforcement was silent as to how or when enforcement should be
pursued. 470 U.S. at 830, 835. The Court added that non-
enforcement involved a complicated balancing of factors
“peculiarly within [the FDA’s] expertise” and did not involve
the exercise of coercive power over individual rights. Id. at
831-32.

However, when Congress “has indicated an intent to
circumscribe agency enforcement discretion, and has provided
meaningful standards for defining the limits of that

”

discretion,” there is "law to apply" under § 701 (a) (2), and
courts may require that the agency follow that law.” Chaney, 470
U.S. at 834-35. Courts have “reason to skeptical” of agency
arguments for unreviewability: only a small category of agency

4

actions are “traditionally regarded as unreviewable.” See
Weyerhaeuser Co. v. United States Fish & Wildlife Serv., 586

U.S. 9, 23 (2018) (including “the allocation of funds from a
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lump-sum appropriation [and] a decision not to reconsider a
final action”).

The Department of Homeland Security’s rescission of
Deferred Action for Childhood Arrivals was reviewable because it
was more than a non-enforcement decision. Dep't of Homeland Sec.
v. Regents of the Univ. of Cal., 591 U.S. 1, 2, 18 (2020). Both
the creation and rescission of the program were affirmative
“Yaction[s] provid[ing] a focus for judicial review.” Id. at 18.
Moreover, the Court found that the decision implicated the type
of “interest ‘courts often are called on to protect’” because it
affected individuals’ access to benefits and right to work. Id.

Like the agency action in Regents, the creation of a pre-
rejection registration policy is not an action traditionally
regarded as unreviewable. It represents an affirmative action
providing “a focus for judicial review.” Like the statute in
Weyerhaeuser, the MSSA provides sufficient guidelines by which
to measure the SSS Director’s exercise of discretion. The MSSA
provides an intricate statutory scheme for the registration,
classification, and selection for military training and service
of citizens.

The MSSA mandates that “[e]very male and female citizen.

between the ages of eighteen and twenty-six shall register

with the [SSS]. . . 1in such manner, as shall be determined by
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proclamation of the President and by rules and regulations
prescribed hereunder.” 50 U.S.C. § 3802(a) (as amended).

Under ensuing executive orders, the SSS Director is
authorized to exercise this discretion granted to the President.
Exec Order No. 9,979, 3 C.F.R. 713 (1948); Exec Order No.
11,623, 3 C.F.R. 614 (1971-1975). However, the discretion
delegated here deals only with the manner of registration:
Congress defined who must register. 50 U.S.C. § 3802 (a). The
MSSA also mandates that “each registrant shall. . . as soon as
practicable following his registration, be so classified and
examined, both physically and mentally, in order to determine
his availability for induction for training and service.” 50
U.s.C. § 3803(a).

The Memo’s policy of rejecting registrants before they are
classified contravenes the clear directives of the MSSA. The
MSSA provides only one exemption from the registration
requirement, the 50 U.S.C. § 3806 (a) (1) (exempting nonimmigrant
visa holders and other visa categories from registration). All
other possible exemptions and deferments are related to
selection for military service, making up a complicated system
of classification the scope of which is too large to cover in
detail here. See 50 U.S.C. § 3803; 50 U.S.C. § 3806; see also 32
C.F.R. § 1633.6. None of these provisions allow the Director or

the President to prohibit citizens from registering. Id.
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The MSSA does allow the President to “provide for the
deferment from training and service. . . any or all categories
of those persons found to be physically, mentally, or morally
deficient or defective.” 50 U.S.C. § 3806 (h) However, “[n]o
deferment from such training and service in the Armed Forces
shall be made in the case of any individual except upon the
basis of the status of such individual.” Id.

Thus, the enabling statute here not only provides clear
guidelines for the exercise of agency discretion in the
registration of citizens, but it also provides clear boundaries
which the SSS has crossed in this case. Congress “indicated an
intent to circumscribe” agency action by mandating the
registration and classification of all citizens and delegating
only the authority to regulate the manner of registration.

Further, it “has provided meaningful standards for defining
the limits of that discretion.” As the SSS itself acknowledged
in its 2022 report to Congress, “[t]he MSSA defines the
requirements for the President to defer or exempt men from

4

registration, training, and service.” Selective Service Sys.,
Report on Exemptions and Deferments for a Possible Military
Draft 14 (2022). Because the Memo constituted an affirmative
exercise of agency discretion, to which there was "law to apply"

under § 701 (a) (2), a finding that the Memo was subject to

judicial review was warranted.
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B. The Memo does not provide sufficient facts or
reasoning and relies on factors irrelevant to and
inconsistent with the statutory purposes of
registration.

The APA obligates courts to “hold unlawful and set aside”
final agency actions found to be arbitrary and capricious. 5
U.S.C. § 706(2) (A). This standard “requires an agency action be
reasonable and reasonably explained.” Fed. Commc’ns Comm’n V.
Prometheus Radio Project, 592 U.S. 414, 423 (2021). Agency
actions may be arbitrary and capricious when they “relied on
improper factors, failed to consider pertinent aspects of the
problem, offered a rationale contradicting the evidence before
it, or reached a conclusion so implausible that it cannot be
attributed to a difference of opinion or the application of
agency expertise.” Assoc’d Fisheries of Maine, Inc. v. Daley,
127 F.3d 104, 109 (1lst Cir. 1997).

Here, the sole reason provided by the Memo is improper. The
medical and physical fitness requirements for induction into
military training or service do not apply to registration.
Selective Service Sys., at 8 (2022). The purpose of registration
by the SSS is to determine availability for service: the role of
the DoD is to determine their acceptability for service. Id. The
Director’s attempt to bring SSS policy in line with that of the
DoD conflates the separate functions of the agencies and

contravenes the purposes of the MSSA.
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Further, even if subjecting registration to the
requirements of training and service did not contravene the
purposes of the MSSA, the decision to forgo the individualized
examinations required by the statute would still render the Memo
just as arbitrary and capricious. The MSSA prohibits the
deferral or exemption of a registrant except on the basis of
individual examination. For these reasons, the district court
was correct in finding that the Memo was arbitrary and
capricious.

C. The Memo does more than merely interpret recent

legislative amendments and is completely inconsistent
with prior policy.

Under the APA, agencies are required to provide advance
notice of proposed rules and accept and consider comments from
interested persons. 5 U.S.C. § 553. This requirement does not
apply to “interpretative rules” which merely “advise the public
of an agency’s construction of the statutes and rules which it
administers.” 5 U.S.C. § 553 (b) (A); Perez v. Mortgage Bankers
Ass’n, 575 U.S. 92, 96 (2015).

A substantive or legislative rule “binds the public” with
the “force of law” meaning that it “supplements a statute,
adopts a new position inconsistent with existing regulations, or
otherwise effects a substantive change in existing law or
policy." See id. at 109; Children’s Hospital of the King’s

Daughters, Inc. v. Azar, 896 F.3d 615, 620 (4th Cir.
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2018) (quoting Jerri's Ceramic Arts, Inc. v. Consumer Prod.
Safety Comm'n, 874 F.2d 205, 207 (4th Cir. 1989), then Mendoza
v. Perez, 754 F.3d 1002, 1021 (D.C. Cir. 2014)).

Here, the Memo goes beyond the MSSA by conflating the
requirements of acceptability for service with the far less
limited requirements of availability for registration, rendering
the new position inconsistent with both the MSSA and
interpreting regulations. See 32 C.F.R. § 1633.6. Even if the
change in registration requirements was found to be within the
discretion of the SSS, it would still constitute a substantive
change of the fundamental structure of the agency. It also
reverses the SSS’s previous position requiring registration
based on sex assigned at birth. Who Needs to Register,
Frequently Asked Questions (January 27, 2025).

Because the Memo conflicts with the MSSA, it cannot be

A\Y

understood as merely “advis[ing] the public of an agency’s
construction of the statute[].” Even if it was not found to
substantively change registration requirements, it must at least
be understood as “supplement|[ing]” the MSSA by adding new ones.
This, coupled with the complete reversal from previous policy
and the inconsistency with existing regulations, warrants a

finding that the Memo constituted legislative - not interpretive

- agency action requiring notice and comment under the APA.
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D. Registration under the MSSA involves fundamentally
civilian - not military - functions, and Petitioners
claim serious constitutional injury.

Under § 553 (a) (1) of the APA, agency rule-making is
exempted from the notice and comment requirement when it

4

involves “a military . . . function.” Id. The intended scope of
this exception is narrow and applies “only 'to the extent' that
the excepted subjects are directly involved." Indep. Guard
Ass'n, Local No. 1 v. O'Leary, 57 F.3d 766, 769-70 (9th Cir.
1995) (quoting S. Doc. No. 248, 79th Cong., 2d Sess. 199
(1946) ) (holding that the dual civilian nature of the agency
required examination of the specific function being regulated).
In Saum v. Widnall, the court observed that "there is no
'military exception' to the Constitution," and that deference to
military decisions applies until it would “prohibit review of
constitutional and statutory authorization for them.” 912 F.
Supp. 1384, 1392 (D. Colo. 1996) (quoting Steffan v. Aspin, 8
F.3d 57, 62 (D.C. Cir. 1993)). Next, the court commented that
actions brought by members of the military against their
superiors would inappropriately interfere with the disciplinary
structure of the military, and that claims for declaratory
judgement were inappropriate where there was no risk of future
harm. Id. at 1393-94. The type of action more likely to be

reviewable is a claim for redress designed to halt or prevent a
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constitutional violation. Id. at 1395 (quoting Brown v. Glines,
444 U.S. 348 (1980)).

Review is typically denied if the “claim is found to be
weak” as in facially neutral challenges, or those where rational
basis is likely to be applied. See id. at 1392. Review is more
likely where the constitutional claim is serious, involves
potential injuries like being relieved from duty, and outweighs
interference with the military. See id.

First, under the MSSA, registration is separate from
induction into military training and service: “it is a

4

prerequisite to the draft.” Selective Service Sys. 4. Recent
legislative amendments barring unregistered civilians from
enlistment strengthen rather than weaken this separation. R. 5.
Even after registering with the SSS, a civilian is not subject
to military law until induction. Estep v. United States, 327
U.S. 114, 124 n.17 (1946). So, while registration affects who
may perform military functions in the future, the mundane act of
filling out an SSS form does not itself directly involve a
military function.

Second, the Plaintiffs’ claims, like those in Windall, are
appropriate for review and are strong. They allege
constitutional violations and seek redress designed to halt the

continuation of constitutional violation. Review 1s warranted

because categorically barring individuals from service is at
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least as harmful as being relieved from service. On the
flipside, allowing Petitioners to register normally does not
significantly interfere with or burden the registration process.

Therefore, because registration does not involve a direct
military function, and because the Petitioners’ claim is
amendable to review even within the military context, the
district court was correct to find that the “military function”
exception does not apply.

Petitioners can fight. Having been denied the freedom to
fight overseas defending their country, they have taken to
fighting in court. By initiating these proceedings and fighting
here on behalf of all those affected by this policy, they have
exemplified the honor, truthfulness, humility, discipline,
selflessness, and bravery required of a soldier - everything
President Frump said they lacked.

Conclusion

For the foregoing reasons, the Thirteenth Circuit Court of

Appeals erred when it vacated the district court’s judgment and

dissolved the preliminary injunction. Petitioners respectfully

request that this Court reverse the decision of the Thirteenth

Circuit and hold that the Memo runs afoul of the Equal Protection

Clause and the APA.

32



Respectfully submitted,

Attorneys for Petitioners
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