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Executive Summary

Approximately 80,000 lesbian, gay, bisexual, and transgender (LGBT) workers live in Kentucky. Kentucky
does not have a statewide law that prohibits discrimination based on sexual orientation or gender
identity in both public and private sector employment.

This report summarizes recent evidence of sexual orientation and gender identity employment
discrimination, explains the limited current protections from sexual orientation and gender identity
employment discrimination in Kentucky, and estimates the administrative impact of passing a law

prohibiting employment discrimination based on these characteristics in the state.
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Key findings of this report include:

e |ntotal there are approximately 135,000 LGBT adults in Kentucky, including over 80,000 who are
part of Kentucky’s workforce.!

e Media reports and lawsuits document incidents of sexual orientation and gender identity
discrimination against employees in Kentucky. These include reports from a police sergeant, a
state government employee, and a public school administrator.

e National surveys find that discrimination against LGBT workers is prevalent across the country.
Most recently, a 2013 Pew Research Center survey found that 21% of LGBT respondents had
been treated unfairly by an employer in hiring, pay, or promotions.

e When transgender people are surveyed separately, they report similar or higher levels of
discrimination. For example, as recently as 2010, 78% of respondents to the largest survey of
transgender people to date reported having experienced harassment or mistreatment at work,
and 47% reported having been discriminated against in hiring, promotion, or job retention
because of their gender identity. A gubernatorial executive order in Kentucky provides
protection from sexual orientation and gender identity discrimination for state executive branch
employees.

e Seven localities in Kentucky have ordinances prohibiting employment discrimination based on
sexual orientation and gender identity: Covington, Danville, Frankfort, Morehead, Vicco,
Louisville Metro, and Lexington-Fayette County. Additionally, a mayoral executive order in one
city, Berea, prohibits discrimination against the city’s own government employees.

e Approximately 77% of Kentucky’s workforce is not covered by a local ordinance that prohibits
employment discrimination based on sexual orientation and gender identity.>

e Private companies may adopt internal non-discrimination policies to improve recruitment and
retention of talented employees, to increase employee productivity and customer satisfaction,
or to attract a larger customer base. All eight of the Fortune 1000 companies based in Kentucky
have policies prohibiting discrimination based on sexual orientation, and five of those
companies also prohibit discrimination based on gender identity.

e Public opinion in Kentucky supports passage of a statewide law prohibiting discrimination based
on sexual orientation and gender identity. In response to a 2010 survey, 84% of 600
Kentuckians surveyed said they agreed with the statement that LGBT people should be
protected from workplace discrimination. In addition, other polls find that 78% of Kentucky
residents think that LGBT people experience a moderate amount to a lot of discrimination in the
state.

e Adding sexual orientation and gender identity to the state’s current non-discrimination law
would result in approximately 38 additional complaints being filed with the Kentucky Human
Rights Commission each year.

e Because the annual number of discrimination complaints filed with the Commission varied by an
average of 36 complaints over the last 10 years, the anticipated new complaints based on sexual
orientation and gender identity could likely be absorbed into the existing system with no need
for additional staff and negligible costs.



Evidence of Discrimination

Survey Data and Specific Examples of Sexual Orientation and Gender Identity
Discrimination in Kentucky

Research shows the existence of widespread and continuing discrimination against LGBT workers in the
U.S. In response to surveys, LGBT workers consistently report having experienced discrimination, and
non-LGBT people often report having witnessed discrimination against their LGBT co-workers. For
example, a national survey conducted by Pew Research Center in 2013 found that 21% of LGBT
respondents had been treated unfairly by an employer in hiring, pay, or promotions.> Additionally, the
nationally representative 2008 General Social Survey found that 37% of gay men and lesbians had
experienced workplace harassment in the last five years, and 12% had lost a job because of their sexual
orientation.® As recently as 2010, 78% of respondents to the largest survey of transgender people to
date reported having experienced harassment or mistreatment at work, and 47% reported having been
discriminated against in hiring, promotion, or job retention because of their gender identity.’

Employment discrimination against LGBT people has also been documented in court cases, state and
local administrative complaints, complaints to community-based organizations, academic journals,
newspapers, books, and other media. Additionally, a number of federal, state, and local administrative
agencies and legislative bodies have acknowledged that LGBT people have faced widespread
discrimination in employment.®

Several recent instances of employment discrimination against LGBT people in Kentucky have been
documented in the media, court cases, and reports to legal organizations:

e In 2013, the Louisville Human Relations Commission found in favor of a former Audubon Park
police sergeant who was terminated because of his sexual orientation.” Following the
Commission’s determination, the sergeant and the police department settled the case privately.
The sergeant was fired after three years of employment with the department, during which he
was subjected to verbal harassment because he was gay. According to reports, anti-gay jokes
were told in front of him, he was called derogatory names, and one of his co-workers told other
officers that the sergeant had to go on medical leave due to injuries he suffered from having sex
with his partner. The sergeant stated that he was fired after complaining about the
mistreatment to the police chief.

e In 2010, a former sales associate at a national retailer’s Kentucky store filed suit against his
former employer alleging that he was terminated because of his sexual orientation, and because
he had complained about the ongoing discrimination on several occasions.® The court dismissed
the employee’s sexual orientation discrimination claim because sexual orientation is not a
protected characteristic under the Kentucky Civil Rights Act, and because the Lexington-Fayette
ordinance, which applied to the employer, does not allow an employee to bring suit in court for
a violation, though it does prohibit discrimination based on sexual orientation.



e |n 2009, a former state employee filed suit in federal court against the government agency he
had worked for, alleging that the agency had fired him because of his sexual orientation.® The
agency terminated the employee after it found emails exchanged between him and a co-worker
which “referenced [the employee’s] homosexual partner and included homosexual slang.” The
court found that while the agency was “of course...entitled to enforce its own internal policies,”
its enforcement of the internet usage policy “focused disproportionately on homosexual
employees, and more particularly, friendly homosexual bantering within emails.” Because the
gay employee was treated “so differently” under the policy from non-LGBT employees in
“strikingly similar circumstances,” the court held that the agency discriminated against the
employee because of his sexual orientation in violation of the equal protection clause of the U.S.
Constitution.

e |n 2008, a gay public school administrator and a bisexual public school administrator reported
being subjected to a hostile work environment and denied job-related travel funding on account
of their sexual orientation.™

e In 2007, a gay employee of a business located Louisville Metro brought a lawsuit against his
employer alleging that a male co-worker had verbally harassed him because of his sexual

orientation.™

The employee filed suit under the Louisville Metro local ordinance prohibiting
discrimination based on sexual orientation. The court dismissed the case, holding that the local

government did not have the power to create a private cause of action through its ordinance.

Current Protections from Discrimination

Kentucky does not have a statewide law that prohibits discrimination based on sexual orientation or
gender identity in employment.’> Over the past 15 years, a number of efforts have been made in the
state legislature to pass a statewide law prohibiting sexual orientation and/or gender identity
discrimination in Kentucky.” House Bill 171, introduced in the 2014 legislative session, was the first to
receive a hearing."* However, the 2014 session adjourned without a vote on the bill.”> The bill would
have added sexual orientation and gender identity to the characteristics already protected from
discrimination under Kentucky’s Civil Rights Act.®

A gubernatorial executive order in Kentucky provides protection from sexual orientation and gender
identity discrimination for state government employees. Additionally, several localities, universities, and
private corporations in Kentucky have adopted local ordinances and internal policies that prohibit
discrimination based on sexual orientation and gender identity against their employees.

The Kentucky Civil Rights Act

Currently, the Kentucky Civil Rights Act (“KCRA”) prohibits employment discrimination based on race,
religion, national origin, sex, age, and disability."” The employment non-discrimination provisions of the
KCRA generally apply to both public sector and private sector employers with 8 or more employees



within the state.”® The Commission on Human Rights enforces the KCRA." The Commission has the
power to investigate complaints and may hold administrative hearings.”> The Commission may issue
remedies if it determines that an employer has engaged in unlawful discrimination. The remedies may
include hiring or reinstatement of employees with back pay, and compensatory damages.”! The KCRA
also allows employees to bring suit in court for a violation of the non-discrimination provisions.*

During fiscal year 2013, the most recent year for which data is available, the Commission handled 361
complaints of employment, housing, and public accommodations discrimination and operated on a
budget of $2,064,271.%

Executive Order Prohibiting Discrimination against State Executive
Branch Employees

In 2008, Governor Steve Beshear issued an executive order banning employment discrimination based
on sexual orientation and gender identity against state executive branch employees.** The order applies
to hiring, promotion, termination, tenure, recruitment and compensation by state executive branch
agencies.”” It does not permit employees to file suit in court based on a violation of the non-
discrimination requirements.26

Local-Level Protections from Discrimination

Seven localities in Kentucky have adopted non-discrimination ordinances that prohibit employment
discrimination based on sexual orientation and gender identity: Covington,27 Danville,?® Frankfort,?
Morehead,® Vicco,*! Louisville Metro,** and Lexington-Fayette County.33 The ordinances are similar in
scope across localities, except that only two of the localities, Frankfort and Morehead, allow an
employee who has been discriminated against to file a private cause of action in court.® Additionally, a
mayoral executive order issued by the mayor of Berea prohibits discrimination based on sexual
orientation against the city’s own 130 government employees.”> Approximately 67% of Kentucky’s
workforce is not covered by a local ordinance that prohibits employment discrimination based on sexual
orientation and gender identity.*

Private Company and University Non-Discrimination Policies

Private companies adopt internal policies prohibiting discrimination based on sexual orientation and
gender identity for a variety of reasons including improved recruitment and retention of talented
employees, increasing employee productivity and customer satisfaction, and attracting a larger

customer base.¥’

One study of corporate motivations behind adopting workplace non-discrimination
policies found that 53% of the top companies in the U.S. with LGBT-supportive policies had adopted the

policies for economic reasons.*

Academic research has found that LGBT-supportive corporate policies are linked to positive business-
related outcomes, including greater job commitment, improved workplace relationships, increased job



satisfaction, and improved health outcomes among LGBT employees.** For example, a 2006 national
poll found that 89% of LGBT respondents and 72% of non-LGBT respondents reported that when
deciding where to work, it was important that an employer have a written non-discrimination policy that
includes race, ethnicity, sex, religion, age, sexual orientation and disability.*° Research also suggests
that employers limit their available talent pool by screening out applicants based on their sexual
orientation. One study found that the rate of screening out gay male applicants was twice as high in
regions without sexual orientation non-discrimination laws.*

Additionally, LGBT-supportive workplace policies can expand opportunities to secure potentially
lucrative government contracts for corporate employers. The federal government requires federal
contractors to have policies prohibiting discrimination against their employees based on sexual
orientation and gender identity.** Additionally, a 2011 study found that 68 local governments had laws
requiring contractors to have LGBT-inclusive non-discrimination policies,* and a number of states have
similar laws that apply to state government contracts.** Without such policies, companies would not be
eligible to bid for contracts with the federal, and many state and local, governments.

According to the Human Rights Campaign, all eight of the Fortune 1000 companies based in Kentucky
prohibit discrimination based on sexual orientation: Humana, Yum! Brands, Ashland, Kindred Health
Care, General Cable, Lexmark International, Brown-Forman, and PharMerica.* Five of those
companies—Humana, Yum! Brands, General Cable, Lexmark International, and Brown-Forman—also
prohibit discrimination based on gender identity. * Additionally, Kentucky’s largest universities prohibit
discrimination based on sexual orientation, including the University of Kentucky,” Western Kentucky
University, *® University of Louisville, * Eastern Kentucky University, *® and Northern Kentucky
University.® The University of Louisville also includes gender identity in its employment non-
discrimination policy.*

Public Opinion

Public opinion in Kentucky supports passage of a statewide law prohibiting discrimination based on
sexual orientation and gender identity. In November and December 2010, a polling firm conducted
telephone interviews with 600 people in Kentucky in order to gather opinion data on legal protections

> Eighty-three percent of respondents to the survey indicated that they

for LGBT people in the state.
agreed or strongly agreed with the statement, “Gays, lesbians, and transgender persons should be
protected from anti-gay and gender identity workplace discrimination.”  Additionally, 86% of
respondents indicated that they agreed or strongly agreed with the statement, “Gays, lesbians, and
transgender persons should be able to apply for a job without being discriminated against based on
their sexual orientation or gender identity.” Similarly, 70% of Kentucky respondents to a 2011 national
poll said that Congress should pass a federal law to prohibit employment discrimination based on sexual

orientation and gender identity.>*



In addition, public opinion data indicate that Kentucky residents perceive the state as unfriendly to LGBT
people. Aggregated data from two large public opinion polls found that 78% of Kentucky residents think
that LGBT people experience a moderate amount to a lot of discrimination in the state.”

Administrative Impact
Complaint Estimate

Despite the persistence and pervasiveness of employment discrimination against LGBT people, studies
show that enforcing sexual orientation and gender identity provisions in non-discrimination laws has
only a minimal burden on state agencies. Complaints of sexual orientation discrimination are filed by
LGBT people at approximately the same rate as complaints of race and sex discrimination are filed by
people of color and women, respectively.®® However, because the LGBT population is so small, the
absolute number of sexual orientation and gender identity complaints filed under state non-
discrimination laws is very low.>’

We estimate that approximately 38 complaints of sexual orientation or gender identity discrimination
would be filed with the Kentucky Human Rights Commission each year. To reach this estimate, we drew
on Gallup polling data and Census data from Kentucky to estimate the size of the LGBT workforce in the
state, and applied a national sexual orientation and gender identity complaint rate to that population.
We have previously used this methodology to estimate the number of complaints that would be filed on
the basis of sexual orientation and gender identity in other states, including South Carolina, Missouri,
Ohio, Pennsylvania, South Dakota, Texas, Utah, and West Virginia.58

Results from a 2012 Gallup poll show that 3.9% of people in Kentucky identify as LGBT.*® Applying this
percentage to the number of people in Kentucky’s workforce (2,059,802%°) indicates that there are
80,332 LGBT workers in Kentucky.

Next, we applied the rate of complaints filed on the basis of sexual orientation or gender identity to the
number of LGBT workers in Kentucky to determine how many complaints will be filed annually if these
characteristics are added to the employment non-discrimination law. We used the national average
complaint rate from a 2008 study that analyzed administrative complaint data from 17 states that
prohibited sexual orientation discrimination at that time.®" The study found that across these states, the
average rate of complaints filed on the basis of sexual orientation was 4.7 per 10,000 LGB workers.*
There is not sufficient data to make a similar calculation of the average rate of complaints file on the
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basis of gender identity. ® Therefore, we assume that this rate is also 4.7 per 10,000 transgender

workers.

Applying the national complaint rate (4.7 per 10,000 LGBT workers) to the number of LGBT workers in
Kentucky (80,332) suggests that 38 complaints of sexual orientation and gender identity discrimination
would be filed annually if these characteristics were added to the state’s employment non-
discrimination law.



Cost of Enforcement

Available data suggest that the additional 38 complaints could be absorbed into the existing budget of
the Kentucky Commission on Human Rights with minimal impact on staff and resources. According to
data from the most recent annual report of the Commission, the Commission has received an annual
average of 349 discrimination complaints from 2003 through 2013.%** The majority of the complaints
allege employment discrimination, but the Commission also handles complaints of discrimination in
housing, public accommodations, and financial transactions. The budget reports do not provide enough
data to determine the cost of enforcement per complaint, so it is not possible to precisely estimate any
added expense associated with the additional 38 complaints.

However, the data suggest that the additional complaints would have a minimal impact on the
Commission. Annual fluctuations in the number of complaints filed varied from 2 to 99 complaints over
the eleven most recent years for which data are available, FY 2003 — FY 2013.®* On average, annual
filings from 2003 through 2013 varied by 36 complaints. This information suggests that 38 additional
complaints of sexual orientation or gender identity discrimination filed each year would be within the
range of normal variation and could be absorbed by the Commission with minimal impact on staff and

resources.
Change in Complaints
Fiscal Year®® Number of Complaints from Prior Year
2013 361 75
2012 286 47
2011 333 4
2010 329 7
2009 322 99
2008 421 2
2007 423 40
2006 383 40
2005 343 5
2004 338 40
2003 298 NA
Conclusion

Documented evidence shows that LGBT people face employment discrimination across the country,
including in Kentucky. There is currently no statewide law that prohibits employment discrimination
based on sexual orientation or gender identity in Kentucky. Adding these characteristics to the Kentucky
Civil Rights Act would provide protection from discrimination to approximately 80,000 LGBT workers in
the state. Based on data from other state administrative enforcement agencies, we estimate that
approximately 38 complaints of sexual orientation or gender identity employment discrimination would
be filed in Kentucky annually if the law were amended. It is likely that the additional 38 complaints
could be absorbed into the Kentucky Human Rights Commission’s existing budget.
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