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Executive Summary

Over 4% of American adults identify as LGBT. Approximately 22,300 LGBT adults live in Montana.
Montana does not have a statewide law that expressly prohibits discrimination based on sexual
orientation or gender identity.

This report summarizes evidence of sexual orientation and gender identity discrimination in Montana,
explains the limited current protections from sexual orientation and gender identity discrimination in
the state, and estimates the administrative impact of adding sexual orientation and gender identity to

the state’s existing non-discrimination law.
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Key findings of this report include:

LGBT People in Montana Report Experiencing Discrimination and Harassment in
Employment, Housing, Public Accommodations, and Other Settings

An estimated 22,300 LGBT adults live in Montana. There are over 16,400 LGBT people aged 16
and older in Montana’s workforce.

Survey data indicate that discrimination against LGBT people occurs in Montana. For example, a
survey of Montana State University students found that 26% of LGBTQ students said they had
been harassed in classrooms and 53% felt that they had to conceal their sexual orientation or
gender identity to avoid harassment or discrimination.? And, a 2014 survey conducted by the
State of Montana found that 21% of Montana residents surveyed, including LGBT and non-LGBT
residents, reported that they had witnessed housing discrimination based on sexual orientation
and 14% reported that they had witnessed housing discrimination based on gender identity in
the state.’

In addition, aggregated data from two large public opinion polls conducted between 2011 and
2013 found that 79% of Montana residents thought that LGBT people experienced
discrimination in the state.* Another public opinion poll conducted in 2016 found that 49% of
Montana residents thought that gay and lesbian people experienced a lot of discrimination in
the U.S. and 51% of Montana residents thought that transgender people experienced a lot of
discrimination in the U.S.”

National survey data on discrimination against LGBT people are consistent with data from
Montana. For example, a national survey of LGBT people conducted by Pew Research Center in
2013 found that 21% of respondents said that they had been treated unfairly by an employer in
hiring, pay, or promotions and 23% said that had received poor service at a restaurant, hotel, or
other place of business because of their sexual orientation or gender identity.®

When transgender people are surveyed separately, they report similar or higher levels of
discrimination. For example, the 2015 U.S. Transgender Survey, the largest survey of
transgender and gender non-conforming people in the U.S. to date, found that 27% of
respondents reported being fired, denied a promotion, or not being hired for a job they applied
for in the year prior to the survey because of their gender identity; 23% of respondents reported
experiencing some form of housing discrimination in the year prior to the survey because of
their gender identity; and 31% reported experiencing some form of mistreatment in a place of
public accommodation in the year prior to the survey because of their gender identity.’

Reports of discrimination based on sexual orientation and gender identity in Montana have also
been documented in administrative complaints, testimony before the state legislature, and the
media.



LGBT People in Montana Experience Socioeconomic Disparities
e Research has linked greater socioeconomic disparities for LGBT people to region, a lack of legal
protections from discrimination, and less supportive social attitudes toward LGBT people. Data
from the Gallup Daily Tracking poll indicate that LGBT people in Montana experience
socioeconomic disparities compared to their non-LGBT counterparts:
0 37% of LGBT adults in Montana reported having an annual household income below
$24,000 compared to 21% of non-LGBT adults.
0 39% of LGBT adults in Montana reported that they do not have enough money for food
compared to 13% of non-LGBT adults.
0 33% of LGBT adults in Montana reported not having enough money to meet their health
care needs compared to 16% of non-LGBT adults.
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The State Executive Branch, Local Governments, Private Employers, and Public
Universities in Montana Have Made Efforts to Protect LGBT People from Discrimination
and Harassment, but Coverage Is Incomplete

e A state executive order prohibits discrimination based on sexual orientation and gender identity

against state government employees and employees of state government contractors in
Montana.

e Five localities in Montana — Bozeman, Butte, Helena, Missoula, and Whitefish — have enacted
local ordinances that prohibit discrimination based on sexual orientation and gender identity in
employment, housing, public accommodations, and other areas.

e Over 26% of Montana’s workforce is protected from employment discrimination based on
sexual orientation or gender identity under the state executive order and local non-
discrimination ordinances. Approximately 18% of the state’s adult population is covered by



local ordinances that prohibit discrimination based on sexual orientation or gender identity in
housing and public accommodations.

At least half of the 20 largest private sector employers in Montana prohibit employment
discrimination based on sexual orientation and gender identity. In addition, the Montana
University System prohibits discrimination based on sexual orientation and gender identity
throughout its 16 public colleges and universities.

Public Opinion in Montana Supports the Passage of Non-Discrimination Protections for
LGBT People

In response to a national poll conducted in 2011, 76% of those polled in Montana said that
Congress should pass a federal law to prohibit employment discrimination based on sexual
orientation and gender identity.®

A poll of Montana residents conducted in 2008 found that 58% supported extending the state’s
non-discrimination law to protect gay and lesbian people.’

A Statewide Law Prohibiting Discrimination Based on Sexual Orientation and Gender
Identity in Montana Would Not Be Administratively Burdensome or Costly to Enforce

Adding sexual orientation and gender identity to the state’s non-discrimination law would result
in approximately 10 additional complaints being filed with the Montana Human Rights Bureau
each year.

The additional 10 complaints of discrimination could likely be absorbed into the existing
enforcement system with no need for additional staff and negligible costs.



Evidence of Discrimination

Survey Data and Reports of Sexual Orientation and Gender Identity

Discrimination in Montana
Research shows the existence of widespread and continuing discrimination against LGBT people in the

U.S. In response to surveys, LGBT people consistently report having experienced discrimination in
employment, housing, public accommodations, and other areas. For example, in response to a national
survey of LGBT people conducted by the Pew Research Center in 2013, 21% of those surveyed said that
they had been treated unfairly by an employer in hiring, pay, or promotions, and 23% said they had
received poor service at a restaurant, hotel, or other place of business because of their sexual
orientation or gender identity.'® Additionally, the nationally representative 2008 General Social Survey
found that 37% of gay men and lesbians reported that they had experienced workplace harassment in
the last five years and 12% had lost a job because of their sexual orientation.**

When transgender people are surveyed separately, they report similar or higher levels of discrimination.
For example, the 2015 U.S. Transgender Survey, the largest survey of transgender and gender non-
conforming people in the U.S. to date, found that 27% of respondents reported being fired, denied a
promotion, or not being hired for a job they applied for in the year prior to the survey because of their
gender identity, and 15% reported being verbally, physically, or sexually harassed at work in the year
prior to the survey because of their gender identity.”> In addition, 23% of respondents reported
experiencing some form of housing discrimination in the year prior to the survey because of their
gender identity and 31% of respondents who said that staff at a place of public accommodation knew or
thought they were transgender, had a negative experience while obtaining goods or services in the year
prior to the survey.®

Discrimination based on sexual orientation and gender identity has also been reported in surveys of
Montana residents:

e A survey of Montana State University students conducted by the university’s Diversity
Awareness Office found that 26% of LGBTQ students said they had been harassed in
classrooms, and 53% of LGBTQ students felt that they had to conceal their sexual orientation or
gender identity to avoid harassment or discrimination.**

e A 2014 survey conducted by the State of Montana found that 21% of Montana residents
surveyed, including LGBT and non-LGBT residents, said they had witnessed housing
discrimination based on sexual orientation and 14% said they had witnessed housing
discrimination based on gender identity in the state.” In addition, when asked what types of
changes to fair housing laws they wished to see, “many respondents cited a need to expand

protected class designations to include sexual orientation as a protected class.”*®

e Aggregated data from two large public opinion polls conducted between 2011 and 2013 found
that 79% of Montana residents thought that LGBT people experience discrimination in the



Reports

state.’” Another public opinion poll conducted in 2016 found that 49% of Montana residents
thought that gay and lesbian people experience a lot of discrimination in the U.S. and 51% of
Montana residents thought that transgender people experience a lot of discrimination in the
u.s.*®

of discrimination against LGBT people in the U.S. have also been documented in court cases,

state and local administrative complaints, complaints to community-based organizations, academic

journals, newspapers, books, and other media. Additionally, a number of federal, state, and local

administrative agencies and legislative bodies have acknowledged that LGBT people have faced

widespread discrimination.™

Documented reports of discrimination based on sexual orientation and gender identity in Montana

include:

In 2016, the owner of a Nissan car dealership in Montana posted a video on YouTube and linked
it to his dealership’s page in which he said that he would “throw [transgender customers] out of
the store” for using the restroom consistent with their gender identity, and that allowing

“

transgender people to access restrooms consistent with their gender identity is “not

»20

American. Nissan’s corporate office asked him to remove the link from the dealership’s page

“wi

adamantly oppose any statements or actions that demean or allow
21

stating that they
discrimination against lesbian, gay, bisexual and transgender individuals. The link was

removed from the dealership’s page but remains available on YouTube.?

In 2016, a married same-sex couple in Montana filed a complaint with the Montana Human
Rights Bureau alleging that state employees took away their foster son because they are a same-
sex couple. The men had been fostering the baby since shortly after his birth and expressed a
desire to adopt him. One social worker indicated that they were a suitable long-term
placement, but another said that they would “‘always be on the bottom of her list for
placement....And that other social workers wouldn’t want to work with [them] because [they
are] a gay couple.”” After three months, the state agency unexpectedly removed the baby from
the couple’s home because a young single woman described as “‘a stepdaughter to a
stepbrother of the birth father’” was willing to adopt him. Although the Montana Human Rights
Act does not prohibit discrimination based on sexual orientation, the men filed a complaint
stating that they had been discriminated against based on their sex and marital status as two
men in a same-sex marriage. The complaint is pending.?

In 2015, a transgender community college student reported to the media that classmates called
her “‘a tranny...a fag...every dirty word that a transgender person could be called,’”” and a
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classmate called her wife, who attended the same school, a “fag lover.”” The transgender
student said that she reported the bullying to school officials but no action was taken. She later

withdrew from the college.*



A 2015 article published in the Great Falls Tribune documented stigma and several reported
instances of discrimination against transgender people in Montana. One transgender woman
interviewed for the article reported that she thought that when she transitioned, she “would
walk out into the world and everybody would be OK with [her] as a woman just as they were
when [she] was Robert,” but “that definitely was not the case.” In addition, a transgender man
who had recently moved to Billings said that “he lost housing on multiple occasions because
roommates or landlords found out he was trans* and weren’t accepting.” Another transgender
man asked the author of the article not to use his last name because his family feared that his
father’s business “would be harmed if customers found out his father had a transgender son.”
He also said that he had lost a new job when the secretary of the company noticed that his
driver’s license had a female gender marker. He moved away from Montana to avoid further
discrimination.

In 2014, a local clerk of court in Yellowstone County refused to issue marriage licenses to same-
sex couples after a federal court ruled that the state’s ban on marriage for same-sex couples
was unconstitutional.”®

In 2014, a young LGBT person from Montana reported to the media that when she came out as
a freshman in high school she “experienced a lot of bullying from the other boys in the school.”
School officials did not address the problem after her father reported the bullying, so she

transferred to another school.?”’

Examples of discrimination and fear of discrimination based on sexual orientation and gender
identity have also been presented in testimony before the Montana Legislature. For example, in
a 2015 hearing before the Senate Judiciary Committee on a bill that would have added sexual
orientation and gender identity to the state’s non-discrimination law, a transgender resident of
Helena testified that he was fired from his job as a restaurant server shortly after he
transitioned. The server said that when he notified his manager that he planned to transition
from female to male, the manager instituted a dress code requiring female servers to wear
skirts and told the server that he would have to comply with the female dress code. When the
server refused, he was terminated. The server filed a complaint with the Montana Human
Rights Bureau and at the time of the hearing, mediation between the server and the employer

28

was pending.”” Other Montana residents recounted incidents of discrimination and fear of

discrimination in hearings before the House Judiciary Committee in 2011 and 2013.%

Socioeconomic Disparities for LGBT People

Research has found that gay men and transgender people experience wage gaps,® and has found an
association between lower earnings and lack of state-level protections from discrimination for LGBT
people.>’ Research also indicates that LGBT people, in general, are disproportionately poor,* and that
social climate and policy are linked determinants of poverty among LGBT communities.*
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For example, a 2014 analysis conducted by the Williams Institute using data from the Gallup Daily
Tracking poll linked greater socioeconomic disparities for LGBT people to region, a lack of legal
protections, and less supportive social attitudes toward LGBT people.** The analysis found that LGBT
people face greater social and economic disparities in states without statewide laws prohibiting sexual
orientation and gender identity discrimination and in regions of the country, such as the Mountain
region, with a poorer social climate for LGBT people.®

Data collected through the Gallup Daily Tracking poll (2012-2017) indicate that LGBT people in Montana
experience socioeconomic disparities compared to their non-LGBT counterparts:
e 37% of LGBT adults in Montana reported having an annual household income below $24,000
compared to 21% of non-LGBT adults.*®
e 39% of LGBT adults in Montana reported that they do not have enough money for food
compared to 13% of non-LGBT adults.”’
e 33% of LGBT adults in Montana reported not having enough money to meet their health care
needs compared to 16% of non-LGBT adults.*

Current Protections from Discrimination

Montana does not have a statewide law that prohibits discrimination based on sexual orientation or

* Efforts have been made to add sexual orientation and/or gender identity to the

gender identity.
state’s non-discrimination law in nine of the ten most recent legislative sessions,”® but these efforts

have been unsuccessful.*

A gubernatorial executive order in Montana provides protection from sexual orientation and gender
identity discrimination for state government employees and employees of government contractors.
Five localities in Montana have enacted ordinances that prohibit discrimination based on sexual
orientation and gender identity in employment, housing, public accommodations, and other areas.
Additionally, several private corporations and public universities in Montana have adopted internal
policies that prohibit discrimination based on sexual orientation and gender identity.

Montana Human Rights Act
Montana'’s existing non-discrimination law, the Montana Human Rights Act, prohibits discrimination in

employment, housing, public accommodations, and other areas such as education and government
services.”” Personal characteristics protected under the Act include race, religion, national origin, age,
disability, marital status, and sex.”

The Human Rights Bureau in the Montana Department of Labor and Industry administratively enforces
the Montana Human Rights Act.** The Human Rights Bureau is authorized to accept and investigate
complaints of discrimination filed within 180 days of the alleged discriminatory act.”> The Department
of Labor and Industry may hold administrative hearings on complaints filed, and may order remedies
(with the exception of punitive damages) to complainants if discrimination is found.*® An individual who
has filed a complaint with the Bureau may initiate a civil action in court for relief only if the
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administrative complaint is dismissed.”’ Courts may award the same remedies that are available
through an administrative hearing with the Department, in addition to attorney fees and costs.*®

Executive Order Prohibiting Discrimination Based on Sexual Orientation and

Gender Identity against State Government Employees
In 2016, Governor Steve Bullock issued an executive order prohibiting discrimination in state

government employment and services, and employment by state government contractors, based on
sexual orientation and gender identity, among other characteristics.*” The order provides for an internal
enforcement procedure, but does not permit employees to file lawsuits in court based on violations of
the non-discrimination requirements.”® The order rescinded an executive order issued in 2008 by
former governor Brian Schweitzer, which prohibited discrimination based on sexual orientation in state
employment and state services, but did not include gender identity or extend to employment by
government contractors.”*

The executive order protects Montana’s 35,000 state government workers from discrimination based on
sexual orientation and gender identity.>> The order also protects employees of private companies that
hold contracts with the government, but it is not possible to determine, using existing data sources, how
many employees are covered by that provision of the order.

Local-Level Protections from Discrimination Based on Sexual Orientation and

Gender Identity
Five localities in Montana — Bozeman,®® Butte,** Helena,*® Missoula,’® and Whitefish®” — have enacted

broad local ordinances that prohibit discrimination based on sexual orientation and/or gender identity
in employment, housing, public accommodations, and other areas. All of the ordinances require
individuals to file complaints of discrimination with the Montana Human Rights Bureau if the type of
discrimination they experienced is also prohibited by the Montana Human Rights Act.”® However,
because state law does not prohibit discrimination based on sexual orientation or gender identity,
individuals in the five localities may file complaints of such discrimination directly in court. Courts may
award civil remedies including injunctive relief, attorney fees, and other equitable relief.”

Approximately 26% of Montana’s workforce is protected from employment discrimination based on
sexual orientation and/or gender identity under the local ordinances or the state executive order.®® The
local ordinances protect approximately 18% of the state’s adult population from discrimination based on
sexual orientation and/or gender identity in housing, public accommodations, and other areas.®*

Corporate and University Policies that Prohibit Discrimination Based on Sexual

Orientation and Gender Identity
Research indicates that private companies often adopt internal policies prohibiting employment

discrimination based on personal characteristics, including sexual orientation and gender identity,
because they make good business sense. For example, one study of corporate motivations behind
adopting workplace non-discrimination policies found that 53% of the top 50 Fortune 500 companies
and the top 50 federal contractors in the U.S. with LGBT-inclusive policies had adopted the policies for



economic reasons.®” The specific economic benefits these companies pointed to included improved
recruitment and retention of employees, increased employee productivity and customer satisfaction, an
expanded customer base, and others. Additionally, a growing body of academic research supports the
link between LGBT-inclusive corporate policies and positive business-related outcomes, including
greater job commitment, improved workplace relationships, increased job satisfaction, and improved
health outcomes among LGBT employees.®

A number of Montana’s largest employers have adopted internal policies that prohibit employment
discrimination based on sexual orientation and gender identity. At least half of Montana’s 20 largest
private sector employers have such policies, including Albertsons, Bozeman Deaconess Hospital, CHS,
Costco, Glacier Bancorp, Kalispell Regional Medical Center, St. Patrick Hospital, UPS, Walmart, and Wells
Fargo.® In addition, the Montana Board of Regents adopted a policy in 2013 that prohibits
discrimination based on sexual orientation and gender identity in employment and education.®® The
policy applies to all 16 public universities and colleges in the Montana University System.®

Public Support for Non-Discrimination Protections for
LGBT People

Public opinion in Montana supports the passage of non-discrimination protections for LGBT people. In
response to a national poll conducted in 2011, 76% of those polled in Montana said that Congress
should pass a federal law to prohibit employment discrimination based on sexual orientation and gender
identity.®” Similarly, a poll of Montana residents conducted in 2008 found that 87% of respondents said
that no one should be discriminated against in their workplace because they are gay or lesbian, and 58%
supported extending the state’s non-discrimination law to protect gay and lesbian people.®®

Administrative Impact of Adding Sexual Orientation and
Gender Identity to Montana’s Existing Non-Discrimination Law

Complaint Estimate
Despite the persistence and pervasiveness of discrimination against LGBT people, studies show that

enforcing sexual orientation and gender identity provisions in non-discrimination laws has only a
minimal burden on state agencies. Complaints of sexual orientation and gender identity discrimination
are filed by LGBT people at approximately the same rate as complaints of race and sex discrimination
are filed by people of color and women, respectively.® However, because the LGBT population is
relatively small, the absolute number of sexual orientation and gender identity complaints filed under
state non-discrimination laws is low.”

The Montana Human Rights Act allows individuals to file complaints with the Human Rights Bureau in
the Montana Department of Labor and Industry. We estimate that if sexual orientation and gender
identity were added to the non-discrimination law, 10 additional complaints would be filed with the
Bureau each year. To reach this estimate, we drew on Gallup polling data and Census data from
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Montana to estimate the size of the adult LGBT population and LGBT workforce in the state, and applied
national sexual orientation and gender identity complaint rates to the LGBT population and workforce.
We have previously used this methodology to estimate the number of complaints that would be filed on
the basis of sexual orientation and gender identity in other states.”*

Results from Gallup polls conducted from 2012 through 2017 show that 2.9% of the adult population
and 3.2% of the workforce in Montana identify as LGBT.”* Applying the percentages to the number of
people in Montana’s adult population (769,547”%) and workforce (513,209"*) indicates that there are an
estimated 22,317 LGBT adults and 16,423 LGBT workers in Montana.

Next, we applied the rate of complaints filed on the basis of sexual orientation or gender identity to the
number of LGBT adults and workers in Montana to determine how many complaints would be filed
annually if these characteristics were added to the Montana Human Rights Act. We used the national
average complaint rates from a series of studies that analyzed administrative complaint data from states
that prohibited sexual orientation and gender identity discrimination as of 2015.” The studies found
that across these states, the average rate of employment discrimination complaints filed on the basis of
sexual orientation or gender identity was 4.6 per 10,000 LGBT workers;’® the average rate of housing
discrimination complaints was 3 per 100,000 LGBT adults;”’ and the average rate of public
accommodations complaints was 4 per 100,000 LGBT adults.”

Applying the national complaint rates to the LGBT population in Montana suggests that 10 additional
complaints of discrimination in employment, housing, or public accommodations would be filed annually
if sexual orientation and gender identity were added to the Montana Human Rights Act.”” More
specifically, applying the national complaint rate for employment discrimination (4.6 per 10,000 LGBT
workers) to the number of LGBT workers in Montana (16,423) suggests that 8 complaints of
employment discrimination based on sexual orientation or gender identity would be filed annually; and
applying the national complaint rates for housing (3 per 100,000 LGBT adults) and public
accommodations discrimination (4 per 100,000 LGBT adults) to the number of LGBT adults in Montana
(22,317) suggests that 1 complaint of housing discrimination and 1 complaint of public accommodations
discrimination would be filed annually.

Cost of Enforcement
Available data suggest that an additional 10 complaints filed with the Montana Human Rights Bureau

each year would not be costly or burdensome to enforce. According to the most recent data available
from the Department (FY 2010-2016), the Bureau handled an annual average of 610 discrimination
complaints.

The Bureau’s reports do not provide enough data to determine the cost of enforcement per complaint,
so it is not possible to precisely estimate any added expense associated with the additional 10
complaints. However, the data suggest that the additional complaints would have a minimal impact on
the Bureau. The annual number of complaints filed with the Department varied from 27 to 200
complaints over the six fiscal year periods from 2010 through 2016.2* On average, annual filings from
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2010 through 2016 fluctuated by 100 complaints. This information suggests that an additional 10
complaints would be within the range of normal variation and could be absorbed by the Bureau with
minimal impact on staff and resources.

Number of Discrimination Change in Number of Complaints
Fiscal Year Complaints Filed Filed from Prior Year
2016 737% 200
2015 537% -118
2014 655% 27
2013 682% 135
2012 547% 33
2011 514% -89
2010 603% NA

Conclusion

Documented evidence indicates that LGBT people face discrimination across the country, including in
Montana. There are currently no statewide laws that expressly prohibit discrimination based on sexual
orientation or gender identity in Montana. Adding these characteristics to the Montana Human Rights
Act would provide new or additional protections from discrimination to approximately 22,300 LGBT
adults, including 16,400 workers, in the state. Based on data from other state administrative
enforcement agencies, we estimate that approximately 10 complaints of sexual orientation or gender
identity employment discrimination would be filed in Montana annually if the law were amended. It is
likely that the additional 10 complaints could be absorbed by the Montana Human Rights Bureau with
little impact on the staff and negligible costs.
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About the Williams Institute

The Williams Institute on Sexual Orientation and Gender Identity Law and Public Policy at UCLA
School of Law advances law and public policy through rigorous, independent research and
scholarship, and disseminates its work through a variety of education programs and media to
judges, legislators, lawyers, other policymakers and the public. These studies can be accessed at
the Williams Institute website.

For more information

The Williams Institute, UCLA School of Law
Box 951476
Los Angeles, CA 90095-1476
(310)267-4382

williamsinstitute@law.ucla.edu
www.law.ucla.edu/williamsinstitute
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