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To Whom It May Concern,
We are grateful for the opportunity to provide comments to the Office of Community
Planning and Development (“CPD”) of the U.S. Department of Housing and Urban Development
(the “Department”) on the Notice of Proposed Rulemaking regarding Making Admission or
Placement Determinations Based on Sex in Facilities Under Community Planning and
Development Housing Programs (the “Proposed Rule”).1 The Proposed Rule seeks to revise
certain provisions of a rule titled Equal Access in Accordance with an Individual’s Gender
Identity in Community Planning and Development Programs (the “Gender Identity Rule”),2
currently codified at 24 C.F.R. § 5.106, to modify requirements on policies intended to determine
the placement of transgender and gender non-conforming individuals (collectively, “gender
minorities”) in single-sex and sex-segregated facilities funded by CPD.
The undersigned are scholars of law, public policy, public health, psychology, and
economics, among other fields, with substantial expertise related to discrimination against
lesbian, gay, bisexual, and transgender (“LGBT”) people. The undersigned are affiliated or work
with the Williams Institute at the University of California at Los Angeles School of Law. The
Williams Institute is a research center dedicated to conducting rigorous and independent
academic research related to sexual orientation and gender identity, including on poverty,
homelessness3 and other housing-related issues, and legal protections against discrimination
related to both sexual orientation and gender identity.
The current Gender Identity Rule requires that gender minorities be housed in single-sex
and sex-segregated facilities funded by CPD consistent with their gender identity.4 This rule was
appropriately adopted by the Department to address the fact that “transgender and gender
nonconforming persons continue to experience significant violence, harassment, and
1

85 Fed. Reg. 44,811 (July 24, 2020).
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Which we define expansively and therefore inclusive of experiences both within and outside of traditional
homeless shelters, including one’s living temporarily with friends or family (“couch surfing”) or otherwise staying
in a place not ordinarily intended for housing, such as in a car, park, or abandoned building, or living on the street.
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discrimination in attempting to access programs, benefits, services, and accommodations.”5 The
Proposed Rule undermines that purpose and would replace the current rule with one lacking in
both certainty and clarity that could in turn lead to facilities’ violation of non-discrimination
laws, including the Fair Housing Act. Independent of any possible legal violations, however, the
Proposed Rule would lead to harm to gender minority beneficiaries of CPD-funded programs if
implemented—individuals who are often at the most vulnerable points in their lives when
seeking such services.
In Part I, we present empirical research relevant to all CPD programs subject to the
Proposed Rule, including evidence on the high prevalence of poverty, homelessness, and housing
instability among gender minorities. In addition, we provide evidence regarding the health and
well-being of gender minority people, including information relevant to CPD’s administration of
specific grant programs such as Housing Opportunities for Persons with AIDS (“HOPWA”).
Hardships facing beneficiaries of these grant programs are particularly salient given the
Department’s recent commitment to providing relief to vulnerable populations impacted by the
COVID-19 pandemic through its existing grant programs—including some administered by
CPD—as mandated by Congress through the Coronavirus Aid, Relief, and Economic Security
Act (“CARES Act”).6
In Part II, we discuss research finding that LGBT people, and in particular gender
minorities, face significant barriers in accessing, and discrimination within, CPD-funded
services, and that such experiences, in turn contribute to anti-LGBT stigma and continued poor
health outcomes among LGBT people. While we provide research on the experiences of LGBT
people within emergency homeless shelters specifically as an illustrative example given the
availability for funding for such shelters across virtually all of CPD’s grant programs, we note
that certain grants allow for the funding of additional types of facilities that, to our
understanding, could permissibly and logically operate as either single-sex or sex-segregated7
and therefore could present similar barriers and experiences of discrimination.
In Part III, we describe how the Proposed Rule will eliminate uniformity across providers
and lead to confusion for beneficiaries; risks exacerbating the barriers and discrimination faced
by gender minorities in accessing CPD-funded services to which they are entitled; and, in light of
both the COVID-19 pandemic and the applicability of the Proposed Rule to facilities funded by
HOPWA, is likely to endanger the health of gender minorities and the public generally, and is in
5

81 Fed. Reg. at 64,764.
See OFFICE OF THE CHIEF FINANCIAL OFFICER, PLANNED USE OF CARES ACT FUNDING, U.S. DEP’T OF HOUS. &
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For example, under HOPWA, eligible facilities for grantees to develop using CPD funds include “[a]dult day care .
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direct conflict with government efforts to manage the spread and impact of communicable
diseases, including COVID-19 and HIV.
Finally, in Part IV, we show that CPD’s required Regulatory Impact Analysis is flawed
because it failed to consider the impact of the Proposed Rule on providers and beneficiaries.
I.

Gender minorities—and LGBT people more broadly—are disproportionately
homeless or unstably housed, living in poverty, and vulnerable to both COVID-19
and HIV.

In the United States, approximately 4.5% of the adult population identifies as LGBT.8
Younger people are more likely than older people to identify as LGBT, including 8.2% of
millennials (born 1980–1999).9 Approximately 1.4 million adults10 and 150,000 youth ages 13–
1711 in the United States are transgender people.
Below, we discuss research on gender minority people relevant to the various grant
programs administered by CPD, primarily making note of evidence related to their experiences
with poverty, homelessness, and other housing issues as all of CPD’s programs are intended to
“provide decent housing, a suitable living environment, and expand economic opportunities for
low and moderate income persons.”12 We also present research on the health and well-being of
gender minorities, including information on HIV rates among gender minority people and factors
that leave gender minority people particularly vulnerable to serious illness related to COVID-19
infection. This research is relevant to a number of CPD grant programs with a public health
focus, including HOPWA and the Department’s COVID-19 response efforts.13
A.

Poverty and Homelessness Among Gender Minorities

A variety of research finds that LGBT people—especially youth—are significantly
overrepresented among those who are homeless or unstably housed.14 The most recent national
study funded by the Department estimates that LGBTQ youth make up over 20% of homeless

8

KERITH J. CONRON & SHOSHANA K. GOLDBERG, WILLIAMS INST., ADULT LGBT POPULATION IN THE UNITED
STATES 1 (2020), https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBT-Adult-US-Pop-Jul-2020.pdf.
9
Frank Newport, In U.S., Estimate of LGBT Population Rises to 4.5%, GALLUP (May 22, 2018),
https://news.gallup.com/poll/234863/estimate-lgbt-population-rises.aspx.
10
CONRON & GOLDBERG, supra note 8.
11
KERITH J. CONRON, WILLIAMS INST., LGBT YOUTH POPULATION IN THE UNITED STATES 1 (2020),
https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBT-Youth-US-Pop-Sep-2020.pdf.
12
Community Planning and Development, U.S. DEP’T OF HOUS. & URBAN DEV. (Aug. 31, 2020),
https://www.hud.gov/program_offices/comm_planning.
13
According to CPD, “[h]ousing assistance provides the foundation from which [low-income] individuals and their
families may participate in advances in HIV treatment and related care.” Housing Opportunities for Persons with
AIDS (HOPWA), U.S. DEP’T OF HOUS. & URBAN DEV. (last visited Sept. 4, 2020),
https://www.hud.gov/hudprograms/hopwa.
14
ADAM P. ROMERO ET AL., WILLIAMS INST., LGBT PEOPLE AND HOUSING AFFORDABILITY, DISCRIMINATION, AND
HOMELESSNESS 14 (2020), https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBT-Housing-Apr-2020.pdf.

3

youth15—at least 2 times higher than their proportion of the youth population in the U.S.16 Prior
estimates of LGBTQ youth in various cities have similarly found high proportions of LGBTQ
youth among the homeless youth population, ranging from 10–45%.17 Further supporting the
understanding that youth homelessness is a major problem in the U.S., the 2015 LGBTQ
Homeless Youth Provider Survey found that, across 138 agencies, service providers estimated
that LGBTQ youth accounted for an average of 29% of all homeless youth served, with
transgender and genderqueer youth specifically accounting for approximately 4%,18 despite
estimates that only 0.73% of youth ages 13–17 in the United States are transgender.19 High rates
of homelessness are also observed in school-based samples of youth. For example, according to a
recent study based on the California Healthy Kids Survey—a large sample of 895,000 middleand high-school aged youth in California—3.5% of respondents reported being unstably housed,
and more than a quarter (25.3%) of those who were unstably housed identified as LGBTQ.20
Furthermore, several studies have found that LGBTQ youth reported being homeless for longer
periods of time, on average, than their non-LGBTQ peers.21
Research shows that these disparities appear to continue into young adulthood and
beyond where population-based studies of households demonstrate disproportionate rates of
homelessness among LGBT adults. For example, a recent population-based study of LGB adults
in the U.S. found that 17% reported experiencing homelessness at some point in their lives22
15

See id.; see also AMY DWORSKY, MOLLY VAN DRUNEN & ELISSA GITLOW, CHAPIN HALL AT THE UNIV. OF CHI.,
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(compared to a general population estimate of 6%).23 Similarly, another nationally-representative
sample of adults found that LGBT people ages 18–25 years reported experiencing homelessness
in the prior year at a rate two times higher than the rate among non-LGBT young adults.24 With
respect to gender minorities specifically, in a recent nationally-representative sample, 8% of
transgender adults reported experiences of homelessness (including living temporarily with
friends or family, in a shelter or group home, or in a place not intended for housing such as on
the street or in a car, park, or abandoned building) in the year prior to the survey, compared to
only 1% of cisgender, heterosexual adults.25 Additionally, 30% of transgender adults in this same
survey reported having moved two or more times in the two years prior, compared to only 11%
of cisgender adults.26 Similarly, among respondents to the 2015 U.S. Transgender Survey
(“USTS”)—the largest survey of transgender and gender non-conforming people to date—30%
reported having experienced homelessness at some point in their lives, with 12% having had
such an experience within the past year.27 In the USTS, transgender women of color reported the
highest rates of lifetime experiences with homelessness compared to other transgender
subgroups, particularly among American Indian women (59%), Black women (51%), and Middle
Eastern women (49%).28
The Department’s own January 2019 point-in-time estimate of homelessness provides
additional information on gender minorities’ experiences with homelessness.29 According to the
Department, 3,255 transgender people were experiencing homelessness at that time, as were
1,362 gender non-conforming people.30 Researchers have estimated that the number of adult
transgender people experiencing homelessness has increased 88% since 2016 (with a 113%
increase in those experiencing unsheltered homelessness in the same period),31 which appears
consistent with the Department’s own counts demonstrating some degree of significant increase.
For example, the Department reported that at the same time in the prior year, fewer transgender
(2,521) and gender non-conforming people (1,173) were homeless.32 Larger proportions of both
transgender and gender non-conforming homeless people were found to be unsheltered than
23

Vincent A. Fusaro, Helen G. Levy & H. Luke Shaefer, Racial and Ethnic Disparities in the Lifetime Prevalence of
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sheltered in both 201833 and 2019,34 reflecting other estimates that 56% of homeless transgender
adults are unsheltered, compared to 48% of cisgender adults.35 Furthermore, the Department has
found that while 8% more cisgender women and 5% more cisgender men became homeless
between January 2018 and January 2019, a staggering 30% more transgender people became
homeless in the same period, an increase characterized by the Department as “driven by an
increase in unsheltered individuals.”36
There are a variety of factors driving the prevalence of housing instability and
homelessness among gender minorities and LGBT people more broadly. One primary driver of
such homelessness is family rejection of LGBTQ youth’s sexual orientation or gender identity.37
Another is the prevalence of experiences with discrimination among these populations, as
discussed below. A third appears to be challenges around housing affordability faced by LGBT
people, likely driven by the prevalence of poverty among these groups—in particular, certain
subpopulations including transgender people and LGBT people of color.38 According to a recent
analysis of representative data from 35 states (collected between 2014 and 2017), more than one
in five (21.6%) LGBT adults in the United States were living in poverty, compared to 15.7% of
cisgender straight adults.39 However, poverty is not evenly distributed among LGBT people:
According to this same study, transgender adults experience one of the highest poverty rates
among LGBT people, with nearly one in three (29.4%) living in poverty.40 This reflects prior
research similarly finding that transgender adults disproportionately experience poverty when
compared to both LGB and cisgender straight people.41 The high prevalence of poverty, and
related housing and food insecurity, among LGBT people of color42 points to the likelihood that
the same drivers impacting the high rates of ethnic minority homelessness are producing these
high rates of homelessness among LGBT people.

33

Id.
HENRY ET AL., supra note 29 (noting that 2,019 homeless transgender people were unsheltered, while 1,236 were
sheltered; similarly, 1,065 gender non-conforming people were unsheltered, compared to 297 who were sheltered).
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POPULATION RESEARCH & POL’Y REV. 667 (2018); Christopher S. Carpenter et al., Transgender Status, Gender
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B.

Health and Well-Being of Gender Minorities

Research has consistently found that housing instability and homelessness increase the
risk of violence victimization, exploitation, and poor health among LGBT people, meaning that
existing disparities risk being worsened whenever LGBT people seek and are denied meaningful
access to housing-related services. For example, among respondents to the California Healthy
Kids Survey, LGBTQ youth who were unstably housed or in foster care reported worse school
performance, less safe school climates (including more fights and victimization in school), worse
mental health, and higher rates of substance use, relative to both LGBTQ youth in stable
housing, and non-LGBTQ youth who were unstably housed.43 These findings therefore also
suggest that LGBTQ youth may be more vulnerable and susceptible to the negative impacts of
housing instability than their heterosexual and cisgender peers. Similarly, USTS respondents
who had experienced homelessness in their lifetime were more likely to face abuse and violence,
including sexual assault and intimate partner violence (with 62% of those having experienced
homeless reporting lifetime experiences with same, compared to 54% among all transgender
respondents).44 Experiencing homelessness was also associated with a higher prevalence of
suicide thoughts and attempts among USTS respondents: 20.4% of those who experienced
homelessness in the past year attempted suicide during that time (compared to 5.6% of those who
had not had such experiences with homelessness attempting suicide during that time).45
While evidence on the impacts of homelessness on gender minorities is of particular
relevance to this proposed rulemaking, data showing existing health and health care access
disparities among gender minority people regardless of housing status is especially relevant at a
time that chronic illnesses are strongly associated with vulnerability to COVID-19 transmission
and effects. For example, we recently found that 137,600 transgender people lack health
insurance and 450,000 have not gone to a doctor in the past year because they could not afford
it.46 Additionally, research has shown that many gender minority people are particularly
vulnerable to serious illness that may exacerbate a COVID-19 infection. As the Department has
recently been provided with supplemental funding by Congress meant to enable aid to lowincome individuals impacted by COVID-19 through its existing grant programs, such data are
particularly relevant to this rulemaking. According to our recent research, 319,800 transgender
adults in the United States have one or more medical conditions that may put them at increased
risk of serious illness related to COVID-19, including asthma (208,500), diabetes (81,100), heart
disease (72,700), and HIV (74,800), and approximately 217,000 transgender adults in the U.S.
are age 65 or older.47

43

See BAAMS ET AL., supra note 20.
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Turning to HIV specifically—relevant given CPD’s role in administering HOPWA grants
and the applicability of the Proposed Rule to single-sex and sex-segregated facilities funded by
same—research indicates that transgender people are disproportionately impacted by HIV.48
According to recent prevalence estimates, approximately 14% of transgender women and 3% of
transgender men in the United States are living with HIV, or 9.2% of transgender people
overall.49 This is in contrast to significantly lower prevalence rates among overall adults in the
United States, estimated as being lower than 0.5%.50 Similarly, according to the CDC,
transgender people received an HIV-positive diagnosis at three times the national average across
the 3 million HIV testing events it received reporting for in 2017.51 Research has found that
housing instability and homelessness increase one’s risk of acquiring HIV and other infections,
and they are associated with worse outcomes for people living with HIV in both the general and
LGBT populations (especially among men who have sex with men and transgender people),
including increased barriers to accessing care, lower treatment adherence, and lower rates of
viral suppression.52 The CDC itself has recognized that “[m]any transgender people face stigma,
discrimination, social rejection, and exclusion that prevent them from fully participating in
society, including accessing . . . housing . . . . These factors affect the health and well-being of
transgender people, placing them at increased risk for HIV.”53
Gender minorities are disproportionately impacted by poverty, homelessness, and other
housing issues, as well as a constellation of chronic illnesses and health issues that are likely
exacerbated by housing instability and likely create additional vulnerabilities to serious illness
related to COVID-19. Together, these data suggest that gender minority people are. in turn.
disproportionately in need of services funded by CPD. CPD should therefore consider the impact
of this rulemaking on gender minority people, including the likelihood that the rule will
exacerbate health disparities already facing transgender people.

48

HIV AND TRANSGENDER COMMUNITIES: ISSUE BRIEF, CTRS. FOR DISEASE CONTROL & PREVENTION (2019),
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Adults, 11 GLOBAL PUB. HEALTH 866 (2016).
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States, 2015-2016, AIDS & BEHAV. (2019) doi:10.1007/s10461-019-02704-4; Angela A. Aidala et al., Housing
Status, Medical Care, and Health Care Among People Living with HIV/AIDS: A Systematic Review, 106 AM. J. PUB.
HEALTH e1 (2016), doi:10.2105/AJPH.2015.302905; Jesse B. Fletcher et al., Housing Status and HIV Risk
Behaviors among Transgender Women in Los Angeles, 43 ARCHIVES OF SEXUAL BEHAV. 1651 (2014),
doi:10.1007/s10508-014-0368-1.
53
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II.

Gender minorities—and LGBT people more broadly—face widespread
discrimination, as well as related stigma, that increase the likelihood that they will
need access to CPD-funded services.

LGBT people who are homeless have regularly reported harassment, violence, and other
challenges in accessing shelters and other services that may prolong their homelessness, and in
turn their continued need for CPD-funded services. While the Gender Identity Rule was
promulgated to address remaining barriers to access by ensuring that gender minorities would be
sheltered consistent with their gender identity, the Proposed Rule risks undermining that purpose
by creating uncertainty and increasing the risk that gender minorities will be forced to occupy
facilities that do not align with their gender. As laid out in more detail below, that reality will in
turn chill the willingness of a population in need of CPD-funded services to seek those services
out for fear of experiencing discrimination.
Below, we discuss research on the barriers to access—including being forced to accept
accommodation inconsistent with their gender identity— encountered by gender minority people
with respect to emergency homeless shelters, and indicate ways these findings likely extend to
other types of facilities covered by the Proposed Rule that may, similar to some emergency
homeless shelters, be permitted to operate as single-sex or sex-segregated. It is important that the
Department consider the generalizability of reported barriers to access in homeless shelters to the
contexts of other single-sex and sex-segregated facilities because there is no existing research
indicating that the negative impact of denying a person access changes depending on the type of
facility through which one attempts to seek services. Additionally, below we provide evidence
on discrimination experienced by gender minorities in other settings that increases the likelihood
that they will require access to CPD-funded services, as well as on the effect of such stigma and
discrimination on their health and well-being.
A.

Discrimination within Emergency Shelters

Research finds that gender minorities experience high levels of discrimination and
harassment within emergency homeless shelters and related services: For example, among USTS
respondents who experienced homelessness and stayed in a shelter in the previous year, 70%
reported some form of mistreatment, including being harassed, assaulted, or kicked out because
of their gender identity.54 Notably, these data were collected prior to the introduction of the
Gender Identity Rule, i.e., before the Department required that all CPD-funded facilities house
gender minorities in sex-segregated and single-sex facilities consistent with their gender identity.
LGBTQ youth further report that staff have harassed and discriminated against them, refused to
work with them, or refused to acknowledge their gender identity or allow their desired gender
expression.55 Unsurprisingly, then, more than one-quarter (26%) of USTS respondents who
experienced homelessness in the previous year avoided staying in a shelter because they feared
being mistreated as a transgender person.56 And for those who remain in shelters, some reported
having to choose between changing and sleeping in shared quarters with people of their sex
54
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assigned at birth (where they lack privacy and encounter harassment), or being isolated from
other residents altogether.57
Across the scientific literature, a frequently cited problem faced by homeless and
unstably housed gender minorities is that they are housed according to their sex assigned at birth
or natal sex (i.e., transgender girls and women being housed with cisgender boys and men, and
transgender boys and men being housed with cisgender girls and women), rather than in
accordance with their gender identity or their own assessment of where they will be safest.58
Such actions are likely to place these individuals, particularly transgender girls and women, at
risk for violence and harassment.59 To address these and other “significant barriers faced by
transgender and gender nonconforming persons when accessing temporary, emergency shelters
and other facilities with physical limitations or configurations that require and are permitted to
have shared sleeping quarters or bathing facilities,”60 the Department issued the Gender Identity
Rule in 2016. In other words, the Department recognized then that single-sex and sex-segregated
facilities must be required to place individuals consistent with their gender identity in order to
avoid putting gender minorities in situations where they will be at increased risk of violence,
discrimination, and harassment.
B.

Discrimination in Other Settings

Throughout their lives, gender minorities, and LGBT people more broadly, face
discrimination in housing, employment, and elsewhere—all of which increase their risk of
homelessness.61 For example, an exploratory study (funded by the Department) of matched pairs
of transgender and cisgender individuals who posed as renters seeking apartments in the
Washington, D.C. metropolitan area found that housing providers told transgender testers about
fewer rental units than they did cisgender testers.62 In the USTS, 6% of respondents reported
57
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being denied a home or apartment, and 5% reported being evicted, in the previous year because
of their gender identity.63 Even higher percentages of transgender women of color (17% of Black
women, for example) and undocumented respondents (18%) reported being denied homes or
apartments because of their gender identity.64 Some gender minorities also reported experiencing
violence, harassment, and being made to feel unwelcome by neighbors and landlords. For
example, in Smith v. Avanti, a same-sex couple (including someone who is transgender) was
denied a rental apartment because of the “uniqueness” of their relationship, which the landlord
suggested would disrupt her “low profile” in the community.65
Such experiences with forms of housing discrimination are not uncommon among LGBT
people more broadly.66 According to one nationally representative sample, 22% of LGBT people
reported experiencing discrimination based on their sexual orientation or gender identity while
attempting to rent or buy housing at some point in their lives.67 In another nationallyrepresentative sample, LGB adults were significantly more likely than their heterosexual peers to
report being prevented from moving to or buying a house or apartment (15% and 6%,
respectively).68 Inherently, housing discrimination directly implicates one’s ability to remain in
safe, stable, affordable housing, and therefore increases one’s possible need for CPD-funded
services.
In a similar vein, LGBT people are disproportionately likely to experience discrimination
in employment settings. Looking at gender minorities who participated in the USTS and had a
job in the past year, 30% reported being fired, denied a promotion, or experiencing some other
form of mistreatment in the workplace due to their gender identity or expression.69 One in six
(16%) respondents who have ever been employed reported losing a job due to their gender
identity or expression, with transgender women (18%) more likely to have had such an
experience than transgender men (14%) and non-binary people (7%).70 Like housing
discrimination, employment discrimination directly implicates one’s ability to afford housing,
and therefore impact gender minorities’ ability to remain in safe, stable housing and thus
increases their possible need for CPD-funded services. For example, affording rent or buying a
home could be difficult for someone who loses their job or is not promoted due to
discrimination. Discrimination early in life could compound over time to further limit financial
security and housing affordability across the life course, thus creating a continued need to access
services—and in turn, sustaining risk of continued discrimination.71

63

JAMES ET AL., supra note 27.
Id.
65
F. Supp. 3d 1194 (D. Colo. 2017).
66
See ROMERO ET AL., supra note 14.
67
NPR, ROBERT WOOD JOHNSON FOUND. & HARVARD T.H. CHAN SCH. OF PUB. HEALTH, DISCRIMINATION IN
AMERICA: EXPERIENCES AND VIEWS OF LGBTQ AMERICANS (2017), https://www.npr.org/ documents/2017/nov/nprdiscrimination-lgbtq-final.pdf.
68
ILAN H. MEYER, WILLIAMS INST., EXPERIENCES OF DISCRIMINATION AMONG LESBIAN, GAY AND BISEXUAL
PEOPLE IN THE US 1 (2019), https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGB-DiscriminationWork.pdf.
69
See JAMES ET AL., supra note 27.
70
Id.
71
See ROMERO ET AL., supra note 14, at 23.
64

11

C.

Impact of Discrimination and Stigma

Unchecked homelessness and housing instability have far-reaching effects on the health
and well-being of gender minority youth and adults. Experiences with discrimination while
homeless or living in an unstable housing situation can compound these risks, ensuring the
continued negative impact of homelessness on gender minorities’ financial security, health, wellbeing, and dignity. Any individual who is denied access to an emergency homeless shelter, for
example, must, at a minimum, experience the difficulty of searching for a new shelter, with no
certainty of being offered shelter by the next facility . If such a shelter does not exist, or is
outside of a reasonable traveling distance, the person may face long-term unsheltered
homelessness and/or have to move to an area with access to affirming services, if that is even
feasible.
Discrimination related to sexual orientation or gender identity can also be
psychologically damaging to the victim, because such discrimination carries a strong symbolic
message of disapprobation of something core to that person’s identity. This is true of all forms of
discrimination, from slurs and harassment to more tangible actions such as being denied access
to a shelter. According to one recent nationally representative survey, for example, among LGBT
people who experienced sexual orientation or gender identity discrimination in the past year:
68.5% reported that discrimination negatively affected their psychological well-being; 43.7%
reported that discrimination negatively impacted their physical well-being; 52.8% reported that
discrimination negatively impacted their work environment.72
In addition, anti-LGBT stigma drives well-documented health disparities between the
LGBT and non-LGBT populations, including: disproportionately high prevalence of
psychological distress, depression, anxiety, substance-use disorders, and suicidal ideation and
attempts among LGBT people—many of which are two to three times greater among sexual and
gender minorities than the non-LGBT majority.73 According to the Institute of Medicine,
“[c]ontemporary health disparities based on sexual orientation and gender identity are rooted in
and reflect the historical stigmatization of LGBT people.”74 Likewise, the Office of Disease
Prevention and Health Promotion at the U.S. Department of Health and Human Services has
explained: “Research suggests that LGBT individuals face health disparities linked to societal
stigma, discrimination, and denial of their civil and human rights” and “[s]ocial determinants
affecting the health of LGBT individuals largely relate to oppression and discrimination.”75
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The relationship between stigma and health has most clearly been articulated in the
“minority stress” research literature. The minority stress model, which the Institute of Medicine
has recognized to be a core perspective for understanding LGBT health,76 describes how LGBT
people experience chronic stress stemming from their stigmatization. While stressors—such as
loss of housing or a job—are ubiquitous in society and are experienced by LGBT and non-LGBT
people alike, LGBT people are uniquely exposed to stress arising from anti-LGBT stigma and
prejudice. Prejudice leads LGBT people to experience excess exposure to stress compared with
non-LGBT people who are not exposed to anti-LGBT prejudice (all other things being equal).
This excess stress exposure confers an elevated risk for diseases caused by stress, including
mental and physical health problems.77
When a gender minority person faces discrimination because of their gender identity, that
is a “prejudice event,” a type of minority stress, that has effects that are both tangible (i.e., the
implications of needing to find a new shelter) and symbolic (i.e., the personal rejection and
reverberation of social disapprobation). Further, experiencing discrimination—and even the
threat of experiencing discrimination—increases expectations of future rejection and
discrimination among LGBT people, including gender minorities. This expectation is another
form of minority stress because it leads to vigilance by those seeking to defend themselves
against potential discrimination. Indeed, discrimination and the resulting minority stress can lead
to future avoidance of services and therefore increased risk of continued homelessness. And,
unlike tangible prejudice events, expectations of rejection and discrimination are stressful even
in the absence of a specific event and are based on what the LGBT person has learned from
direct experience and from observation of how others like them are treated as social minorities.
III.

The Proposed Rule stands to exacerbate disparities among gender minorities,
eliminate uniformity and create confusion among CPD grantees and beneficiaries,
and is contrary to efforts to safeguard public health.

Under the Proposed Rule, facilities would not be required to defer to an individual’s
gender identity when determining their placement in single-sex and sex-segregated facilities.78
Instead, grantees would be allowed to develop their own policies that would allow consideration
of a host of factors and personal characteristics. Providing such broad discretion to grantees
stands to exacerbate discrimination and gender identity-related disparities, eliminates uniformity
among CPD grantees, and could result in increased need for CPD-funded programs and other
government benefits.

76

INSTITUTE OF MEDICINE, supra note 73, at 20.
See Brandon L. Velez et al., Testing the Tenets of Majority Stress Theory in Workplace Contexts, 60 J.
COUNSELING PSYCH. 532 (2013); Craig R. Waldo, Working in a Majority context: A Structural Model of
Heterosexism as Minority Stress in the Workplace, 46 J. COUNSELING PSYCH. 218 (1999); see also Brief of Amici
Curiae Ilan H. Meyer, PhD, and Other Social Scientists and Legal Scholars Who Study the LGB Population in
Support of Respondents, Masterpiece Cakeshop, 138 S. Ct. 1719 (filed Oct. 30, 2017),
https://williamsinstitute.law.ucla.edu/publications/amicus-masterpiece-cakeshop/.
78
85 Fed. Reg. at 44,812.
77

13

A.

Exacerbates Discrimination and Existing Disparities

The Proposed Rule stands to exacerbate the discrimination to which gender minorities are
already subject. As discussed above, LGBTQ people are both more likely to be homeless or
housing unstable, and to experience discrimination and harassment while attempting to access
homeless shelters and related services.79 Additionally, LGBTQ youth appear to remain homeless
for longer periods of time than their non-LGBTQ peers.80
Despite these realities, the Proposed Rule risks heightening the discriminatory treatment
gender minorities encounter. The Proposed Rule allows providers to rely on sex stereotypes and,
at their discretion, to insist that gender minorities access only those facilities that are consistent
with their sex assigned at birth. Unlike the current Gender Identity Rule, which was intended to
reduce the “significant violence, harassment, and discrimination in attempting to access
programs, benefits, services, and accommodations”81 to which gender minorities are subject, the
Proposed Rule would authorize discriminatory treatment that could, in turn, reduce the likelihood
that this vulnerable population will seek life-saving CPD-funded services for fear of
experiencing discrimination on the basis of their gender identity.82 This outcome is not
hypothetical; for example, 26% of USTS respondents who were homeless nonetheless avoided
shelters for fear of discrimination.83
CPD attempts to mitigate the fact that individuals could be denied access to services (or
be forced to accept compromised services) by requiring that covered facilities unwilling to
provide shelter “provide a transfer recommendation to an alternative shelter or
accommodation.”84 However, this requirement fails to meaningfully address the problem as it
does not require that transfer to an alternative provider actually occur—it merely requires that a
recommendation be given. According to a recent nationally representative survey, 68% of
LGBTQ respondents said it would be either somewhat difficult (28%), very difficult (31%) or
impossible (9%) for them to find an alternative homeless shelter if they were refused access to
their nearest shelter location.85 For those in non-metropolitan areas, 76% similarly said it would
be either somewhat difficult (21%), very difficult (36%), or impossible (19%) to find alternative
shelter.86 Finally, 62% of all respondents estimated needing to travel over 10 miles to find such
an alternative shelter if denied access to the one closest to them.87 Gender minorities in the
sample reported even greater possible barriers to access: 87% of respondents who identified as
transgender, nonbinary, agender, genderqueer, or gender nonconforming said it would be
somewhat difficult (31%), very difficult (40%), or impossible (16%) to find alternative shelter if
79
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denied access initially, and 93% of such gender minority respondents estimated they would need
to travel over 10 miles to find alternative shelter.88
These findings suggest that requiring a transfer recommendation does not ensure that
beneficiaries will in fact receive meaningful access to shelter and other services, much less in
ways that accord with their gender identity. This is borne out by the limited existing data:
According to one telephone test of 100 shelters in Connecticut, Washington, Tennessee, and
Virginia, for example, only 30% of respondents were willing to house transgender women with
other women, and 21% of those surveyed indicated they would refuse shelter to transgender
women entirely.89 Finally, because the Proposed Rule eliminates existing recordkeeping
requirements without implementing a substitute, it will be impossible to determine whether this
requirement has been successful in ensuring that beneficiaries can meaningfully access the
services to which they are entitled.
B.

Eliminates Uniformity

The Proposed Rule will likely result in placement policies that are not uniform across
facilities funded by CPD. As such, the Proposed Rule contradicts the Department’s prior position
that there was a “compelling need” for uniformity across these policies—a conclusion that was
based on years of research demonstrating that allowing individual providers to design their own
policies would result in discrimination against transgender people.
In 2012, the Department issued the Equal Access Rule aimed at “ensuring fair and equal
access to housing for all Americans, regardless of their sexual orientation, gender identity,
nonconformance with gender stereotypes, or marital status.”90 This rule prohibited discrimination
on these bases in programs and activities of the Department, as well as in housing that receives
Department assistance or financing.91 However, in 2016, the Department found that, despite the
Equal Access Rule, “transgender and gender nonconforming persons continue to experience
significant violence, harassment, and discrimination in attempting to access programs, benefits,
services, and accommodations.”92 Therefore, the Department found it necessary to issue another
rule—the Gender Identity Rule—to mandate that service providers funded in whole or in part by
CPD provide equal access to programs, benefits, services, and accommodations in accordance
with an individual’s gender identity, and clarified within that Rule that grantees should defer to
an individual’s self-identification when determining placement in facilities allowed to be
maintained as either single-sex or sex-segregated.93
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In issuing the Gender Identity Rule, the Department noted its objection to non-uniformity
in this regard, even when considering the needs of “temporary, emergency shelters and other
facilities with physical limitations or configurations that require and are permitted to have shared
sleeping quarters or shared bathing facilities.”94 Although the Department originally proposed
that those emergency shelters be given the authority to decide, on a case-by-case basis, whether
to house beneficiaries consistent with their gender identities,95 the Department ultimately
required that even such shelters defer to gender identity when making sex-based placements,
suggesting a compelling need for uniformity even when circumstances might otherwise suggest a
need for flexibility.96 As the Department stated, it “has never intended to give broad discretion to
recipients and participants to make case-by-case decisions [about sex-based placement,]”97
because it “studied the issue for 4 years and determined, following the lead of other Federal
agencies, that to ensure equal access, the general rule must be that individuals are accommodated
in accordance with their gender identity. If [the Department] were to provide broader discretion,
placement decisions would rely on more subjective factors that might differ from provider to
provider based on the views, beliefs, and unsubstantiated fears of individual shelter staff.”98
Despite this history, CPD has now chosen to reverse course and instead allow policies
that would leave it to the discretion of providers whether to give deference to an individual’s
self-identification. In formulating these policies, grantees would be permitted to consider a host
of factors including privacy and safety,99 and certain physical characteristics including “the
presence (but not the absence) of facial hair, the presence of an Adam’s apple, and other physical
characteristics which, when considered together, are indicative of a person’s biological sex.”100
While the Proposed Rule would allow for policies that provide for placement consistent with an
individual’s gender identity, such policies would no longer be uniformly required across all
CPD-funded facilities.101 To the extent that any providers implement placement policies that rely
94
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on factors other than an individual’s self-identification, transgender people will likely experience
discrimination and be left without adequate access to needed services.
C.

Results in Increased Need for Services

As noted above, CPD administers grant programs like HOPWA in recognition of the
connection between meaningful access to stable housing and retention to care and management
of disease. The data discussed in this comment show that gender minorities are
disproportionately impacted by poverty, homelessness, and other housing issues; by HIV; and
are particularly vulnerable to serious illness related to COVID-19, including because there are
high concentrations of LGBT people within industries likely to be impacted by the pandemic.102
Together, these data suggest that gender minority people are generally likely to be in
disproportionate need of services funded by CPD, independent of the Proposed Rule.
The Proposed Rule, however, anticipates that covered providers will have an enhanced
flexibility to limit or otherwise outright deny gender minority people’s access to certain singlesex and sex-segregated facilities, including conditioning access on accepting accommodation
consistent with their sex assigned at birth. In other words, the Proposed Rule will allow for
situations where gender minority people could be denied access to CPD-funded services—which,
under the Gender Identity Rule, they may currently be able to access—despite data
demonstrating their need for such services. As explained above, experiencing denials of or
limitations on access as allowed under the Proposed Rule will likely result in gender minorities
experiencing additional minority stress, which will in turn only continue to increase their
exposure to the types of conditions that then require the aid of CPD-funded services.
IV.

CPD failed to engage in an adequate regulatory impact analysis, and, in
particular, failed to consider the costs of the proposal on gender minorities and
their ability to access CPD-funded services.

Under Executive Orders 12866 and 13563, CPD is required to fully analyze the costs and
benefits of proposed rules.103 “Agencies have long treated costs as a centrally relevant factor in
sex discrimination); Adams v. Sch. Bd. of St. Johns Cty., Fla., 968 F.3d 1286 (11th Cir. 2020) (same). Moreover,
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determining whether to regulate,” and “any disadvantage could be termed a cost.”104 However,
CPD has failed to meet this obligation here because it did not assess and account for the
foreseeable costs of the Proposed Rule, including to beneficiaries of CPD-funded services—and
gender minorities in particular—and to the government in terms of increased discrimination and
impacts to public health.
While CPD argues that the Proposed Rule is necessary due to safety concerns raised by
cisgender women, it also states that it is “not aware of data suggesting that transgender
individuals pose an inherent risk to [cisgender] women . . . .”105 Instead, CPD relies only on
“anecdotal evidence that some women may fear that non-transgender, biological men may
exploit the process of self-identification under the current rule in order to gain access to women’s
shelters.”106 In other words, CPD has offered no credible evidence that transgender women—or
gender minorities more broadly—pose a risk to the safety of cisgender women within CPDfunded facilities, nor has it provided any evidence, for example, of cisgender men posing as
transgender women to gain access to CPD facilities. Further, CPD has offered no justification as
to why the “anecdotal” fears of cisgender women over undocumented potential risks would
outweigh the rights of transgender women seeking CPD services to which they are entitled. The
broad scope of this Proposed Rule demands a much more robust, evidence-based, overall
analysis than what has been conducted by CPD here.
For example, the Proposed Rule is expressly designed to expand the circumstances in
which CPD grantees will be excused from serving certain beneficiaries who seek services at
single-sex and sex-segregated facilities. Yet, CPD’s brief discussion of the costs of the Proposed
Rule does not note whether it considered the impact of the rule on such beneficiaries, noting
simply that the proposal is “not economically significant.”107 However, the definition of
“economically significant” impact under Executive Order 12866108 demonstrates otherwise. As
one example, in light of the recognized link between access to housing and health care outcomes,
and the likelihood that the Proposed Rule will lead at least some already vulnerable gender
minority people to be refused or otherwise avoid services, it appears likely that the Proposed
Rule will “adversely affect . . . public health” within the context of the current COVID-19
pandemic (as individuals refused service are at risk of remaining unsheltered, a population which
faces particular challenges in abiding by certain practices intended to slow the spread of COVID19, as recognized by the CDC)109 and would therefore be the type of rulemaking intended to
undergo impact analysis under Executive Order 12866.
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Additionally, while CPD is obligated “to use the best available techniques to quantify
anticipated present and future benefits and costs as accurately as possible,”110 CPD did not
attempt to analyze or quantify several costs or benefits including:
•

Increased access to services. CPD has suggested, for example, that the Proposed Rule
will result in increased access to services because providers with religious convictions
could be discouraged from providing services if required to house gender minorities
consistent with their gender identities.111 But CPD has provided no concrete data to show
that such facilities have sought or will seek to limit their provision of services if not
permitted to discriminate. In fact, available data suggest that the Gender Identity Rule has
not limited service provision in any way. Per records provided by the Department
following a March 2017 FOIA request submitted by the Center for American Progress, it
does not appear that any faith-based organizations sought waiver of the Department’s
2012 Equal Access and 2016 Gender Identity Rules through to May 31, 2017.112
Although the available data indicate that no religious facilities have sought an exemption
to the Gender Identity Rule, the Proposed Rule may encourage such facilities to
discriminate against transgender beneficiaries by expressly authorizing them to do so.

•

Impact of the Proposed Rule on the vulnerable populations served by CPD-funded
programs, including on the health and well-being of beneficiaries likely to experience
delays, denials, gaps, and other problems related to access to services if the rule were to
be implemented. Because the Proposed Rule is expressly designed to broaden
circumstances where gender minority individuals can be denied access to services
without a guarantee that they will be served elsewhere, it is likely that those denials will
increase. CPD must thus consider the risks of harm to these individuals, along with, more
broadly, the public health risks posed when such individuals are unable to access services
they need. Additionally, because the Proposed Rule would allow facilities to craft sex
determination policies inclusive of a broad range of factors—including height and facial
hair—that would affect all of those who fail to conform to certain sex stereotypes but are
not transgender, CPD must consider harms to these individuals as well.

•

Increased government expenditures on CPD-funded services or other governmentfunded benefits that beneficiaries may be forced to (continue to) utilize on account of
discrimination permitted by the Proposed Rule making it difficult for them to secure
shelter and the benefits associated with same. In particular, we urge such consideration in
instances where permitted discrimination could compound challenges in areas impacted
by housing need, including efforts to control the spread of COVID-19 and HIV and
programs related to food insecurity.113 As discussed above, data from the Department
show that gender minority people are particularly likely to be homeless, and to be
unsheltered when homeless. The Proposed Rule, by inviting denials of access to such
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individuals, risks increasing the unsheltered homelessness rate among this population and
the likelihood that gender minorities remain homeless for longer periods of time. This
would, in turn, ensure that such individuals are eligible for (and continue to remain
eligible for longer periods of time) government programs contingent on being homeless
or at risk of losing housing,114 including such programs not administered by CPD.115
To the extent that there is uncertainty about the costs or benefits of the Proposed Rule,
CPD should follow existing White House guidance and conduct “additional research prior to
rulemaking” to address any such uncertainties, because “[t]he costs of being wrong may
outweigh the benefits of a faster decision.”116 And even if some of harms posed by the Proposed
Rule are uncertain or challenging to quantify, the magnitude of them is significant and not
zero,117 and as such CPD should reconsider its analysis and classification of the economic
significance of the Proposed Rule.
V.

Conclusion

In light of the risks the Proposed Rule poses to the health and well-being of gender
minority people, and CPD’s failure to consider those effects as part of this rulemaking, it should
be withdrawn in its entirety. Thank you for your consideration. Please direct any correspondence
to vasquezl@law.ucla.edu.
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