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         July 28, 2011 
 

To: Commissioner Roberta Achtenberg,  
U.S. Commission on Civil Rights 

From: Stuart Biegel, University of California, Los Angeles ** 
Re: Follow-Up to My 5/18/11 Statement to the Commission  

Regarding Peer Violence & Bullying 
 
First and foremost, K-12 public school officials are required to comply with the dictates 
of campus safety law. If educational institutions are not safe, little else matters. The 
primary importance of the unimpeachable legal mandates in this context is reflected in, 
but not limited to, the areas of negligence law, assault and battery, threat law, and the 
doctrine of in loco parentis. 
 
Moreover, the law has recognized that individual constitutional rights are not absolute, 
and that when safety concerns are paramount, the scope of individual constitutional rights 
must be adjusted accordingly. In this country, for example, we appropriately place a high 
value on both our privacy rights and our freedom-of-expression rights, but these rights 
are often limited in circumstances where safety concerns predominate. 
 
I. The Impact of Campus Safety Law on K-12 First Amendment Principles 
 
Over the past fifty years, courts in safety-related education law cases have wrestled with 
the tension between safety concerns and individual constitutional rights as they sought to 
identify reasonable limits to the rights of K-12 public school students. Acknowledging, 
for example, that First Amendment rights are never absolute in a school setting, the 
courts have identified a series of guidelines for school districts. Circuits may disagree 
over the application of these guidelines, but overall there is a remarkable consistency in 
the recognition of basic principles. This consistency is reflected in the following 
statements of three notable conservative judges in recent First Amendment cases. 
 
In Morse v. Frederick (2007), Supreme Court Justice Samuel Alito – a President George 
W. Bush appointee – wrote: 

School attendance can expose students to threats to their physical safety that they 
would not otherwise face. * * * During school hours, …parents are not present to 

                                                
** Education faculty and law faculty, University of California, Los Angeles. Director of Teacher Education 
at UCLA (1993-95). Special Counsel, California Department of Education (1988-96). Author of the West 
casebook EDUCATION AND THE LAW (2nd ed. 2009, 3d ed. forthcoming 2012). In addition to relying on my 
longtime work in the field of Education Law (which includes but is not limited to campus safety law, First 
Amendment, Fourteenth Amendment, privacy law, and disability rights), I also base my conclusions in this 
statement on my own experience in the education community as a K–12 classroom teacher, a supervisor of 
student teachers in the field, a trainer of future principals, the federal court’s on-site Consent Decree 
Monitor for the San Francisco public schools, and someone who has worked  closely with education 
professionals generally in a supervisory and advisory capacity for over twenty-five years. See 
http://gseis.ucla.edu/faculty/biegel/. 
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provide protection and guidance, and students' movements and their ability to 
choose the persons with whom they spend time are severely restricted. Students 
may be compelled on a daily basis to spend time at close quarters with other 
students who may do them harm. Experience shows that schools can be places of 
special danger. * * * [D]ue to the special features of the school environment, 
school officials must have greater authority to intervene before speech leads to 
violence.1 

 
In Zamecnik v. Indian Prairie Sch. Dist. (2011), Seventh Circuit Judge Richard Posner – 
a highly regarded scholar and conservative luminary appointed by President Ronald 
Reagan – concluded: 

Severe harassment…blends insensibly into bullying, intimidation, and 
provocation, which can cause serious disruption of the decorum and peaceable 
atmosphere of an institution dedicated to the education of youth. School 
authorities are entitled to exercise discretion in determining when student speech 
crosses the line between hurt feelings and substantial disruption of the educational 
mission, because they have the relevant knowledge of and responsibility for the 
consequences.2 

 
And just last month, Third Circuit Judge Kent Jordan – also a President George W. Bush 
appointee – wrote the following in Layshock v. Hermitage Sch. Dist. (2011): 

[W]e are all mindful of the challenges school administrators face in providing a 
safe environment, conducive to learning and civic development, for children and 
young adults. Those challenges have never been greater than they are today. 
Modern communications technology, for all its positive applications, can be a 
potent tool for distraction and fomenting disruption. [The law]…allows school 
officials to discipline students based on a reasonable forecast of substantial 
disruption, without waiting for the chaos to actually hit the hallways. In short, 
nothing in the First Amendment requires administrators to check their common 
sense at the schoolhouse door.3  

 
II. Addressing the Commission’s Inquiry Regarding Peer Violence and Bullying 
 
During the course of its Spring 2011 examination of “Peer-to-Peer Violence and 
Bullying,” the U.S. Commission on Civil Rights (hereinafter the Commission) received 
extensive oral and written testimony regarding the nature and extent of campus safety 
issues. In my own 5/18/11 statement to the Commission on these matters, I summarized 
my research findings on this topic, and concurred with the consensus that has emerged 
among experts in the relevant fields. Indeed this consensus is undeniable: many young 
people are hurting, many are being injured in horrific ways that severely limit their 
                                                
1 Morse v. Frederick, 551 U.S. 393, 424-425 (2007), Alito, J., concurring. 
 
2 Zamecnik v. Indian Prairie Sch. Dist. #204 Bd. of Educ., 636 F.3d 874 (7th Cir. 2011). 
 
3 Layshock v. Hermitage Sch. Dist., 2011 WL 2305970 at *14 - *15 (3d Cir. 2011), Jordan, J., concurring. 
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educational opportunities and life chances, and more must be done than is currently being 
done.4 
 
In addition, I emphasized in my statement that “bullying both exemplifies and contributes 
to peer-to-peer violence.”  To understand why this is the case, it is important to examine 
how the term bullying has been precisely defined in the literature. As stated in the NEA’s 
recent report on findings in this area, researchers have defined bullying as “intentional 
and repeated acts of a threatening or demeaning nature” that occur through [direct verbal 
and physical means and/or indirect means] and… typically…in situations [where] there is 
a power or status difference.”5 
 
More specifically, in recent years, bullying in education settings has been characterized 
as behavior ranging from threats to serious criminal acts of libel and repeated physical 
attacks. Pervasive bullying is perhaps best seen as a type of peer harassment and 
mistreatment, and it continues to negatively affect persons of every race, ethnicity, 
gender, and sexual orientation. Indeed, there is evidence that bullying in the K-12 schools 
is more prevalent and more of a problem today than it has been in the past.6 
 
In particular, research continues to show that “[a]ny child who does not fit narrow 
definitions of masculine or feminine behavior—or is not part of the dominant race, 
religion, culture, or appears different from the majority—is an easy target.7  Finally, a 
reality that connects directly to the consistent conclusions of Justice Alito, Judge Posner, 
and Judge Jordan with regard to the interface between First Amendment law and campus 
safety is the following central point:  
 
Bullying embodies the potential for escalating violence. A single bullying event is 
often not an end point but the beginning of a series of events that may have truly 
tragic consequences for many people.  
 

• Not only can unaddressed bullying have a devastating and tragic impact on the 
victims – including but not limited to “a range of academic, social, emotional, 
physical health, and mental health problems” -- but it can and often does result in a 
highly negative impact on perpetrators and innocent bystanders as well.8 

                                                
4 See, e.g., Catherine P. Bradshaw et al, Findings from the National Education Association’s Nationwide 
Study of Bullying: Teachers’ and Education Support Professionals’ Perspectives, NEA Research 
Department (2011) [hereinafter NEA 2011 Research Report]. 
 
5 See id. 
 
6 See, e.g., STUART BIEGEL & SHEILA JAMES KUEHL, NAT’L EDUC. POLICY CTR. & WILLIAMS INST., SAFE 
AT SCHOOL: ADDRESSING THE SCHOOL ENVIRONMENT AND LGBT SAFETY THROUGH POLICY AND 
LEGISLATION at P. 22, n. 51 (2010), http://www.law.ucla.edu/williamsinstitute/pdf/LGBT-FINAL.pdf 
[hereinafter Safe at School]. 
 
7 Findings of social worker and researcher Gloria Moskowitz-Sweet, reported in Stuart Biegel, Statement 
Regarding Peer-to-Peer Violence and Bullying, Filed with the U.S. Commission on Civil Rights, May 18, 
2011 (on file with the author). 
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• Bullying behavior has been linked to vandalism, shoplifting, skipping and 
dropping out of school, fighting, and the use of drugs and alcohol. Research has 
shown that 60% of males who were bullies in grades six through nine were 
convicted of at least one crime as adults, and 35-40% of these former bullies had 
three or more convictions by 24 years of age.9 

 
In general, and consistent with the findings and conclusions of Justice Alito and Judges 
Posner and Jordan, at a minimum, bullying in K-12 educational settings that constitutes 
(a) threatening behavior, (b) physical attacks, (c) verbal or physical activity placing 
someone in fear of being physically attacked, and/or (d) verbal or physical activity that 
can reasonably be foreseen to lead to substantial disruption or interference with the rights 
of others on school grounds is not protected by the First Amendment. In such cases, 
school officials can (and indeed must) take steps to restrict the bullying activity under the 
dictates of campus safety law. Not only do most of the examples of behavior in this 
paragraph constitute illegal activity under either criminal law and/or tort law, but as 
demonstrated in the research literature, they have the potential to trigger a whole series of 
additional events that can lead to tragic consequences for all concerned. 
 
In light of the above findings and principles, and consistent with campus safety 
guidelines that govern school district activity in every state, I focus in the remainder of 
this statement on selected aspects of the recent testimony of Professor Eugene Volokh 
and Mr. Hiram Sasser at the May 2011 Commission hearings. I then follow with a brief 
analysis of the Anoka-Hennepin Minnesota School District’s so-called ‘neutrality’ policy, 
a policy currently being challenged in the federal court and investigated by the federal 
government. 
 
III. The Written Testimony of Professor Eugene Volokh 
 
On a personal note, I have known Prof. Volokh for several decades now, and he is a 
valued colleague and friend. In general, I do not disagree with the conclusions in his 
testimony regarding the broad contours of First Amendment law in this context.10  He is a 
recognized scholar in this area, and his work is highly respected. 
 
 
 

                                                                                                                                            
8 See NEA 2011 Research Report at 1. 
 
9 See Safe at School at 31. 
 
10 I should note that – like other researchers and practitioners in the field – I do not entirely agree with Prof. 
Volokh’s interpretation of peer-to-peer sexual harassment law under Title IX in the aftermath of the 1999 
Davis decision. On some level, this reflects a friendly debate he and I have had over the years since he 
began work on his highly regarded 1992 UCLA Law Review article. See Eugene Volokh, Freedom of 
Speech and Workplace Harassment, 39 UCLA L. REV. 1791 (1992). But this debate is a separate inquiry, 
one which I do not believe to be pertinent to the conclusions I set forth in this statement. 
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a. What Prof. Volokh Is Not Saying 

 
At the risk of stating the obvious, it is important at the outset to recognize what Prof. 
Volokh is not saying.  
 
• He is not saying that threatening speech – which constitutes so much of day-to-day 
bullying at the K-12 level – cannot be prohibited under the First Amendment; and 
   
• He is not saying that school officials are absolutely prohibited from holding students 
accountable on campus for off-campus speech that may negatively impact on-campus 
realities. Indeed, he recognizes that the area is unsettled, and that it is something of a 
battleground area in First Amendment jurisprudence. 
 

b. What Prof. Volokh Is Saying 
 
• A primary point that Prof. Volokh returns to, appropriately, over and over again in his 
testimony is that definitions in this area cannot be nebulous. He warns school officials 
and government officials to be careful to define terms such as bullying precisely. This is 
valid and valuable advice. 
 
However, to the extent that one might construe from Professor Volokh’s testimony that 
the First Amendment must necessarily predominate when addressing peer violence and 
bullying, I would emphasize the importance of recognizing that this is not generally the 
case.  In light of the broad overarching campus safety mandate in K-12 schools, and as 
reflected above in the words of Justice Alito, Judge Posner, and Judge Jordan, it is clear 
that First Amendment rights are not absolute in K-12 education settings, and that campus 
safety law must necessarily predominate.  
 
In light of the principles set forth in Parts I and II of this statement, I focus in the next 
sub-section on the shifting parameters of legal doctrine in the area of Education Law – 
including but not limited to the First Amendment – with regard to holding students 
accountable for off-campus activity. 
 

c. Student Accountability on K-12 Campuses for Expression That May Have 
Taken Place, at Least in Part, Off-Campus 

 
• While the law regarding student accountability for off-campus speech is unsettled, there 
are numerous examples of circumstances where judges and legislatures have found that 
the reach of school officials extends beyond the formal boundaries of the proverbial 
schoolhouse gate. Under a range of relevant legal theories, courts and legislatures have 
recognized at least some level of responsibility on the part of school officials to assert 
jurisdiction over the off-campus behavior of students if the behavior has a real and 
palpable impact on the day-to-day activities of a school community. Indeed, the law 
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recognizes that the obligations of school officials do not necessarily stop at the 
boundaries of the institution’s property, whether online or offline.11 
 
• Moreover, federal, state, and local statutes often designate areas adjacent to or within a 
certain distance from educational institutions as subject to more stringent legal rules and 
requirements. And at the higher education level, postsecondary institutions are typically 
able to exercise jurisdiction over off-campus activities and even entire neighborhoods for 
purposes of maximizing the existence of a safe and supportive campus community.12 
 
• From a historical and technological perspective, as students gained the ability to 
disseminate information and ideas more rapidly to increasingly larger audiences, the 
question of accountability for allegedly off-campus expression came to the forefront. Not 
only was it uncertain which branch of government – or indeed which government – might 
have jurisdiction over particular activities, but it was not clear whose rules might apply, 
and in what context.13  
 
• The recent cases of Wisniewski, Ponce, and Layshock are all potentially relevant to this 
inquiry. In Wisniewski, the Second Circuit held that the school district could indeed hold 
a student accountable for instant messages posted online from off-campus that could be 
construed as threatening to one of his teachers and disruptive generally. In Ponce, the 
Fifth Circuit determined that the student could be held accountable for the contents of a 
private student “notebook diary”, written offline on traditional paper, that could be 
viewed as threatening to his peers and disruptive to campus personnel generally.14  

                                                
11 Relevant legislation and recent court decisions often include explicit obligations in this regard. See, e.g, 
California Education Code, § 44807, which states that “[e]very teacher in the public schools shall hold 
pupils to a strict account for their conduct on the way to and from school.”  See also recent decisions 
construing the applicability of the Tinker rule to speech that may originate off-campus but has a substantial 
impact on campus climate and related matters: Wisniewski v. Bd. of Educ. of the Weedsport Cent. Sch. 
Dist., 494 F.3d 34 (2nd Cir. 2007); Layshock v. Hermitage Sch. Dist., 2011 WL 2305970 (3d Cir. 2011) at 
*12 - *15, Jordan, J., concurring. 
 
12 All in all, education leaders are not generally expected to limit their work to what takes place on campus; 
the most effective officials always see their responsibilities as extending out into the larger school 
community, including but not limited to building bridges between people and maximizing communication. 
Such responsibilities are informed by the recognition that what takes place outside the schoolhouse gates 
often impacts what goes on within those gates, and vice versa. See STUART BIEGEL, EDUCATION AND THE 
LAW, Chapter 4 (3d ed. forthcoming 2012) 
 
13 In the 1990s, the dramatic changes in the growth and development of the online world soon led to an 
extensive analysis of questions relating to jurisdiction. Novel inquiries were identified, and while few if any 
of these controversies initially pertained to student rights, it may be the case that in retrospect much can be 
learned from the debates that transpired. 
   The online world as we know it today was of course shaped by the remarkable growth of networked 
environments, the stunning emergence of the World Wide Web, and the explosive creation of cutting-edge 
devices reflecting unprecedented developments in hardware, software, and wireless communication 
technology. 
 
14 The diary appeared to have been drafted primarily off-campus, but it was brought to campus on occasion. 
There are arguably interesting parallels between the diary and the online communication in Wisniewski, in 
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In Layshock, a student posted a crude, vulgar, and highly offensive “bogus” online 
“profile” of a principal on a popular social networking site.15  He initiated the post outside 
of school, but he intentionally brought the post onto school grounds in multiple ways. 
Although the en banc panel ruled unanimously in favor of the student,16 Judge Jordan, 
concurring, warned that issues arising from this fact pattern were not going away any 
time soon…especially since, as a result of the latest technology, the boundaries between 
on-campus and off-campus communication are increasingly being blurred. Indeed, much 
of what passes for student communication these days can often be said to be taking place 
both on campus and off campus simultaneously, or the functional equivalent of 
simultaneously.  
 
It is instructive to consider Judge Jordan’s concurrence in Layshock along with the 
rulings on behalf of the school districts in Wisniewski and Ponce, since in all three cases 
the student speech originated at least in part off-campus but was disseminated either 
directly or indirectly on campus, and had a negative impact in each case: 

 
We cannot sidestep the central tension between good order and expressive rights 
by leaning on property lines. With the tools of modern technology, a student 
could, with malice aforethought, engineer egregiously disruptive events and, if the 
trouble-maker were savvy enough to tweet the organizing communications from 
his or her cellphone while standing one foot outside school property, the school 
administrators might succeed in heading off the actual disruption in the building 
but would be left powerless to discipline the student.17 

 
Judge Jordan continues by identifying a parallel between shouting fire in a crowded 
theatre and what might be accomplished via the latest technology:  
 

It is, after all, a given that “[t]he most stringent protection of free speech would 
not protect a man in falsely shouting fire in a theatre and causing a panic.” 
Schenck v. United States, 249 U.S. 47, 52 (1919), and no one supposes that the 
rule would be different if the man were standing outside the theater, shouting in. 

                                                                                                                                            
that they were both written primarily outside of school, both appear to have been viewed in part by one or 
more persons at school, and both generated safety concerns on the part of school site officials. 
   
15 2011 WL 2305970 at *1 - *2. The profile purported to be that of his high school principal, included an 
actual picture of the principal copied from the school’s Web site, and described the man as – among other 
things, in defamatory terms: as a thief, an abuser of alcohol and illicit drugs, and a prostitute…none of 
which appeared to be true. 
 
16 See id. at * 12. The Court did concede, however, that under some circumstances school officials could 
hold students accountable for off-campus expression (“We believe the cases relied upon by the School 
District stand for nothing more than the rather unremarkable proposition that schools may punish 
expressive conduct that occurs outside of school, as if it occurred inside the “schoolhouse gate,” under 
certain very limited circumstances, none of which are present here.”). Id.  
 
17 Id. at *14, Jordan, J., concurring.  
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Thus it is hard to see how words that may cause pandemonium in a public school 
would be protected by the First Amendment simply because technology now 
allows the timing and distribution of a shout to be controlled by someone beyond 
the campus boundary.18 

 
IV. The Written Testimony of Mr. Hiram Sasser, Esq. 
 
With all due respect to Mr. Sasser, whose commitment to religious liberty is one that I 
share, it is highly disappointing to see that he has failed to even acknowledge the tragic 
consequences of peer-to-peer violence and bullying in the K-12 public school 
environment today. In stark contrast to Professor Volokh, who recognizes both implicitly 
and explicitly the fact that many students have been tragically victimized in horrific and 
unacceptable ways by their peers, Mr. Sasser in his testimony seeks to paint an entirely 
different picture. In Mr. Sasser’s narrative, religious students are the victims, and the 
government is the bully. With regard to gay and gender non-conforming students, who 
emerge as a primary issue in Mr. Sasser’s testimony, they should not be discussed and 
should not be acknowledged in the K-12 education community at any level because doing 
so would -- in his view -- constitute indoctrination and the promotion of homosexuality. 
 

a. General Observations Regarding First Amendment Speech & Religion in the 
K-12 Schools in Response to Mr. Sasser 

 
• First Amendment rights in the K-12 public schools are not absolute. As referenced 
above, the mandates of campus safety law necessarily predominate, and individual 
constitutional rights must be adjusted accordingly. 
 
• Religion must be respected in the public sector, but in a pluralistic society, the values of 
every person in this regard must also be respected.19  See, e.g., Mozert v. Hawkins County 
Bd. of Ed., 827 F.2d 1058 (6th Cir. 1987):  

The “tolerance of divergent . . . religious views” referred to by the Supreme Court 
is a civil tolerance, not a religious one. It does not require a person to accept any 
other religion as the equal of the one to which that person adheres. It merely 
requires a recognition that in a pluralistic society we must “live and let live.”  Id. 
at 1069. 

 
                                                
18 Id. 
 
19 See, e.g., STUART BIEGEL, EDUCATION AND THE LAW, West/Thomson-Reuters, Chapter 9 (2d ed. 2009):  

The U.S. is a pluralistic society, and its residents often hold widely differing views on the place of 
religion in the public sector. Many Americans, for example, insist that religious doctrine is the 
necessary basis for any decision regarding morality and values in the schools. Many other 
Americans hold to the view that not only does religion not necessarily equal morality, but that 
religious doctrine as determined by certain religious leaders and denominations may sometimes be 
immoral. The disputes in this chapter often epitomize these differences of opinion. Arguably, 
however, the cases together reflect the emergence of a broad middle ground. Religion must be 
respected in the public sector, but it is not automatically viewed as synonymous with morality. 
And religious “values”—depending on how the term is defined—may have a place in the public 
schools, but religious “teachings” may be violative of the First Amendment. 
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See also STUART BIEGEL, THE RIGHT TO BE OUT: SEXUAL ORIENTATION AND GENDER 
IDENTITY IN AMERICA’S PUBLIC SCHOOLS, University of Minnesota Press (2010) at 
Chapter 1: 

At a minimum, school officials seeking to justify disparate treatment of LGBT 
persons on religious grounds risk violating the Establishment Clause…[Indeed, 
the principles inherent in the Religion Clauses of the First Amendment]…apply 
equally to everyone and protect everyone. 

 
• Peer mistreatment cannot be justified in a K-12 public school environment by claiming 

that the mistreatment constitutes religious speech. Selective interpretations of contested 
religious doctrine cannot insulate a student from what would otherwise be deemed to be 
a violation of U.S. law or contrary to public policy as reflected in the rules and 
regulations of school districts nationwide.20 

 
b. Harper v. Poway and the False Equivalence of Attempting to Compare Chase 

Harper’s Experience with That of LGBT Victims or Those Perceived to Be 
LGBT 
 

Perhaps the most disturbing of all the allegations in Mr. Sasser’s testimony is the 
apparent attempt to equate the experience of Tyler Chase Harper with that of gay and 
gender non-conforming students who have been relentlessly mistreated by their peers. 
 
Harper wore a T-shirt with a homemade slogan to his school in the suburban San Diego 
area two days in a row. The shirt essentially stated that his gay and lesbian peers were 
shameful and condemned by God. On the first day, when “Day of Silence” 
demonstrations took place (protesting the failure to adequately address campus safety 
issues impacting LGBTs), school officials said nothing, and de facto allowed him to wear 
the shirt all day. On the second day, however, he was told that the shirt was too 
inflammatory and asked to remove it. When he declined to comply, he was not officially 
punished, but simply told he needed to stay in the office for the remainder of the day. 
Harper spent the time in the school conference room doing his homework. He was not 
suspended, no disciplinary record was placed in his file, and he received full attendance 
credit for the day.21 As a result of these events, he emerged as a hero of his local and 
national Christian community.22  

                                                
 
20 See, e.g., Harper v. Poway USD, 445 F.3d 1166, 1188 (9th Cir. 2006), where the Court addressed 
plaintiff’s free exercise of religion claim, and found that the restriction on the wearing of the T-shirt was 
not a substantial burden on Harper's exercise of his religious beliefs, especially in that "no one has the right 
to proclaim his views at all times in all manners in all places, regardless of the circumstances" (emphasis 
added). 
 
21 See id. at 1172-1173. 
 
22 See STUART BIEGEL, THE RIGHT TO BE OUT: SEXUAL ORIENTATION AND GENDER IDENTITY IN 
AMERICA’S PUBLIC SCHOOLS, at Chapter 4, Pages 99-100, University of Minnesota Press (2010) 
[hereinafter The Right to Be Out]: 

Harper’s actions on the day after the Day of Silence in 2004 morphed into a structured national 
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Indeed, no negative consequences of any sort followed for Harper from this event. At no 
time were his religious beliefs denigrated. At no time was his identity questioned. At no 
time were his religious practices interfered with in any way. He was simply told that he 
could not continue to wear a version of a shirt that he was allowed to wear on the 
previous day because it was too inflammatory.23 
 
By contrast, innumerable gay, lesbian, and gender non-conforming students, victims of 
bullying by their peers, have suffered heartless and completely unjustifiable mistreatment 
-- often with faculty complicity -- which too often has led to irreversible consequences, 
including interference with academic advancement, physical and emotional damage, and 
suicide. There is simply no equivalency whatsoever between Harper's treatment by 
school officials and LGBT student mistreatment by their peers.  
 
Chase Harper, as stated in Mr. Sasser’s testimony, did indeed file a lawsuit, which 
persisted over a period of six years. However, in all this time, he never prevailed, not at 
any level and not in any courtroom. Yet from all accounts, Chase Harper is doing just 
fine. He appears to be happy, well adjusted, highly valued by his peers in his social and 
religious group, and loved by his family.  
 
By contrast, in peer-mistreatment cases brought by gay and lesbian students against 
school districts, court records document patterns of horrific mistreatment by fellow 
students for no reason other than the actual or perceived sexual or gender identity of the 
victim, plus a substantial level of complicity by school officials. This complicity includes 
not only looking the other way when mistreatment occurs but often admonishing the 
victims and blaming them for bringing it on themselves by either being openly gay or 
“acting” gay. In some cases, school officials actually join in the harassment and 
mistreatment by mocking, demeaning, or even punishing the victimized students for what 
has occurred.24 Examples of these LGBT peer-mistreatment cases follow. 
 

                                                                                                                                            
event called the Day of Truth in 2005, coordinated by the Alliance Defense Fund (ADF), the legal 
organization that represented him. Harper himself donned a mass-produced ADF T-shirt to help 
publicize the event and posed for a picture that appeared prominently on the Day of Truth Web 
site, accompanied by text lauding his actions. 

 
23 See, e.g., University of Minnesota Law Professor Dale Carpenter, blogging on The Volokh Conspiracy, 
April 21, 2006, regarding Harper v. Poway USD, http://www.volokh.com/archives/archive_2006_04_16-
2006_04_22 .shtml (accessed April 26, 2008): 

 No single derogatory statement, taken by itself, creates a pervasively hostile environment. The 
problem is that [the message on Harper’s T-shirt] is expressed in a context that is already a living 
hell for gay kids in many public schools, as it probably was in this one, making it difficult for 
them to concentrate on getting an education. When you’re a closeted gay kid sitting in math class 
behind that guy wearing that T-shirt staring you in the face the whole time, and you know you 
have nobody to talk to about how it demeans your most intimate feelings, your whole world starts 
to look pretty desolate. 

 
24 See generally The Right to Be Out, Chapter 2. 
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1. Nabozny v. Podlesny – Nabozny was, successfully litigated by a Wisconsin public 
school student who was brutally mistreated by his peers over many years while being told 
by school officials that “boys will be boys” and that this would not be happening to him 
if he were not openly gay. The mistreatment – which led to a nervous breakdown, 
hospitalization, and attempted suicide – included verbal harassment, physical beatings, 
being urinated upon, and having a mock rape performed on him in science class while his 
fellow students cheered.25  
 
2. Flores v. Morgan Hill USD (9th Cir. 2003). On numerous occasions in Morgan Hill, a 
San Jose area school district, harassment took place in classrooms and in front of teachers 
who either did nothing to end it or blamed the victims. For example, when Freddie 
Fuentes was called “faggot” and “queer” by other students in history class and told them 
to stop, the teacher took Freddie out into the hallway, told him that he had disrupted 
class, and shoved him against a wall. In drafting class, Freddie was regularly harassed 
and threatened in front of the teacher, who did nothing.26 
 
Indeed, Freddie experienced discriminatory treatment from district officials as early as 
the seventh grade. While waiting at the school bus stop one morning, a group of students 
surrounded him and beat and kicked him, calling him “faggot” and saying “you don’t 
belong here.” Yet the bus driver not only ignored the scene when he drove up but let the 
attackers board the bus, leaving Freddie lying on the ground as he drove away. Freddie 
had to be treated at a hospital and was ultimately forced to transfer to another school after 
officials said that they could not ensure his safety. 
 
Alana Flores experienced ongoing mistreatment with regard to her locker. Although she 
reported that other students had scratched anti-gay obscenities into the paint on her locker 
door, the school left the words on her locker for months before painting them over. 
Another time, Alana found a picture of a naked woman, bound and gagged, with her legs 
spread and her throat slashed, taped to her locker. On the picture, someone had written, 
“Die, die dyke bitch, fuck off. We’ll kill you.” Alana, frightened and crying, took the 
photo to the assistant principal, who only scolded her, telling her to go back to class and 
saying, “Don’t bring me this trash anymore, this is disgusting.”27 
 
Given the typical response of Morgan Hill school officials to these events, student 
perpetrators bragged that they were allowed to get away with their behavior. Ultimately, 
one LGBT victim felt she had no choice but to drop out of school. Another entered 
independent study to escape the daily taunting and the attacks. After years of litigation 
and several appeals, the students won a clear victory. The Court found that the district 
                                                
25 Nabozny v. Podlesny, 92 F.3d 446 (7th Cir. 1996). 

26 Flores v. Morgan Hill USD, 324 F.3d 1130 (9th Cir. 2003). See also ACLU, LGBT Rights & HIV/AIDS: 
Schools & Youth. (January 6, 2004). Case background: Flores v. Morgan Hill USD. Retrieved April 11, 
2008, from http://www.aclu.org/lgbt-rights_hiv-aids/case-background-flores-v-morgan-hill-unified-school-
district.  

27 Id. 
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had anti-harassment policies in place but they were clearly and consistently enforced in a 
discriminatory fashion. 
 
3. Boyd County High School Gay-Straight Alliance v. Bd. of Ed. (D. Ky 2003). In Boyd, a 
Kentucky Court concluded that the evidence of anti-gay activity at the public high school 
demonstrated the need for a gay-straight alliance. In one incident, students in one 
plaintiff’s English class stated “that they needed to take all the fucking faggots out in the 
back woods and kill them.” In another, during a basketball game, “students with 
megaphones chanted at another plaintiff: ‘faggot-kisser’ and ‘fag-lover.’” And during a 
lunch hour observance of National Day of Silence in support of LGBT youth and their 
allies, heckling students “used anti-gay epithets and threw things” at 25 participants who 
sat in a circle in the front lobby. At least two victims reportedly dropped out because of 
such mistreatment.28 

 
4. Ramirez v. LAUSD (settled in 2005). In a case that was settled for a large sum of 
money and mandatory training for students and faculty, court records document a level of 
faculty and staff complicity at Washington Prep High School that went significantly 
beyond refusing to intervene or blaming the victim.29 Indeed, much of the harassment 
actually came from the adults at the school. For example, administrators, teachers, and 
staff called students names such as “faggot” and “sinner” and told the students they were 
“wrong,” “unholy,” “hate[d],” and “not supposed to be like this” because the students 
were, or were perceived to be, lesbian, gay, or bisexual. But perhaps the most egregious 
mistreatment occurred when school officials -- who routinely ignored expressions of 
affection on campus between heterosexual couples – abusively humiliated plaintiff David 
Ramirez and a male friend for kissing during lunchtime. After videotaping the kissing via 
a campus surveillance camera, they escorted both students to the office, where security 
personnel and administrative staff forced the students to watch the videotape over and 
over again while they taunted, berated, and mocked them.30 
 
5. Complaint of the Walsh Family (regarding the suicide of Seth Walsh) against the 
Tehachapi Unified School District (settled in 2011). Complainant alleged that, prior to his 
suicide, Seth Walsh was subject to chronic sex-based harassment by his peers at Jacobsen 
Middle School (School) and that, despite having notice of the harassment, the District 
failed to respond to it appropriately. The Student was in the eighth grade at the time of his 
death.31 
                                                
28 Boyd County High School (BCHS) Gay Straight Alliance v. Bd. of Ed., 258 F. Supp. 2d 667 (E.D. Ky. 
2003). 

29 Ramirez v. LAUSD Complaint. (2004). Retrieved May 12, 2008, from 
www.gsanetwork.org/press/washingtonprep_complaint.pdf. 

30 Id. at 12-13. The students were not allowed to return to class, and had to spend over two and a half hours 
with the dean, after which they were both suspended for two days.  

31 Based on the evidence gathered, OCR and DOJ (collectively, the “United States”) concluded that the 
District violated Title IX of the Education Amendments of 1972 (Title IX) and its implementing regulations 
and Title IV of the Civil Rights Act of 1964 (Title IV). Specifically, the United States found that the 
Student suffered sexual and gender-based harassment by his peers, including harassment based on his 
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The Student’s peers—including his friends, acquaintances, and other students with whom 
he had no personal relationship—described continuous and severe verbal and physical 
harassment perpetrated against the Student by a large number of his peers on a daily 
basis, over a period of years. The harassment suffered by the Student occurred throughout 
the school day in numerous, unavoidable locations, and was both threatening and publicly 
humiliating. The physical harassment included students pushing the Student, knocking 
objects out of the Student’s hands, throwing objects at the Student, and engaging in more 
explicitly physically threatening sexual conduct. The physical harassment was typically 
accompanied by verbal harassment. * * * 
 
These sexual and gender-based acts of verbal and physical aggression, intimidation, and 
hostility directed toward the Student—particularly in light of their cruel, relentless, and 
inescapable nature, in conjunction with the Student’s young and vulnerable age— were 
clearly sufficient to create a hostile environment that limited the Student’s ability to 
participate in and benefit from the school’s education program. * * * Most significantly, 
the Student was compelled to withdraw from School for a period of several weeks in 
seventh grade, opting instead for an independent study program. These measures denied 
the Student important opportunities and occasions to benefit from the educational 
opportunities afforded to his classmates, socialize with his peers, develop relationships 
with his teachers, and engage in the types of activities and interactions that are age-
appropriate and healthy. The Student faced immediate harassment and ridicule upon his 
return to the School in eighth grade, such that he again chose this route rather than endure 
the torment of his peers at school, despite the loneliness and isolation that he experienced 
on independent study the previous school year. Although the Student is not alive to 
describe for himself his feelings about school, his written statement that he was terrified 
to attend the School, and the blame he cast on the School in his suicide note, are 
indicative of the impact of the harassment he experienced. * * * 32 
 
In sum, it is not religious students who are being hurt in a peer violence context because 
of their actual or perceived religious identity. There is not one cite in Mr. Sasser’s 
testimony to a case where a religious student has been the victim of peer violence 
because he or she is religious or appears to be religious. Being told you cannot wear a T-
shirt for a second day that you were allowed to wear on the previous day because school 
officials determined that it was too inflammatory does not constitute either bullying or 
                                                                                                                                            
nonconformity with gender stereotypes; that the harassment was sufficiently severe, pervasive, and 
persistent to interfere with his educational opportunities; and that despite having notice of the harassment, 
the District did not adequately investigate or otherwise respond to it. DOJ Press Release, “Departments of 
Justice and Education Reach Agreement with Tehachapi, California, Public Schools to Resolve Harassment 
Allegations,” July 1, 2011, http://www.justice.gov/opa/pr/2011/July/11-crt-872.html (accessed July 4, 
2011). 
 
32 From OCR-DOJ Letter Accompanying Settlement Agreement, to Richard L. Swanson, Superintendent, 
Tehachapi Unified School District, June 30, 2011, INVESTIGATION OF THE TEHACHAPI UNIFIED 
SCHOOL DISTRICT BY THE OFFICE FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION 
(Harassment of Middle School Student Seth Walsh Based on His Nonconformity with Gender Stereotypes), 
OCR Case No. 09-11-1031, DOJ Case No. DJ 169-11E-38 (Settled 2011). 
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peer violence. There is no equivalence between Chase Harper’s experience and what 
happened to the LGBT students in the respective cases referenced above. There is indeed 
no comparison. 
 

c. The Lessons of Morrison v. Bd. of Ed. of Boyd County (2006) 
 
Finally, since Mr. Sasser suggests in no uncertain terms that mandatory “training” 
programs relating to LGBT issues in the schools would inevitably and seemingly 
automatically constitute indoctrination in violation of settled legal and public policy 
doctrine,33 it is instructive to examine the Morrison case, where a federal court in 
Kentucky upheld the constitutionality of the student training that had been mandated by a 
settlement agreement.34  A central and highly favorable characteristic of the program, 
according to Judge Bunning (E.D. Ky), was that it “labors hard to dissociate itself from a 
particular view and leaves religion to the students and their families.”35 
 
Indeed, at the end of the videos shown to both the Middle School and High School 
students, the Compliance Coordinator made the following statement: 
 

We would never try to influence (your religious beliefs). They are very sacred and 
they should only be influenced by you, your parents and your family. Please realize 
that with the video we showed today we are only trying to instill a sense of honor 
amongst our students to learn not to treat someone unfairly or harass someone 
because they are different. Morrison, at 944-945. 

 
Thus the Kentucky court concluded in 2006 that there had been no Free Exercise Clause 
violation. “There is no evidence, Judge Bunning wrote, “that the student-Plaintiff, or any 
other student, was compelled to disavow his or her religious beliefs. Nor is there evidence 
that the student-Plaintiff, or any other student, was called upon to endorse homosexuality, 
bisexuality or transgendered persons.”36 
 
Not only does this decision stand for the proposition that such programs – presented in a 
balanced and sensitive manner – are not violative of the First Amendment, but it also 
provides a model for what both student programs and professional development sessions 
for teachers on LGBT issues can and should look like. They should not get into an 
                                                
33 Mr. Sasser puts forth a shocking generalization in this context, unsupported by anything that is included 
in his written testimony. He states that “[a]ggressive federal intervention calling for system-wide 
indoctrination of students to promote a homosexual-friendly environment in schools runs afoul of clearly 
established law hard won by civil liberties groups.”  Statement of Hiram S. Sasser III, Before U.S. 
Commission on Civil Rights, at Page 13 (Presented May 13, 2011). This is a statement that is simply not 
borne out by either legal doctrine nor by the contours of what a training program representing a reasonable 
middle ground might entail. 

34 Morrison v. Bd. of Ed. of Boyd County, 419 F.Supp.2d 937 (E.D. Ky. 2006). 

35 Id. at 944. 

36 Id. at 943-944. 
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analysis of religious doctrine, nor should they seek to make any statements regarding 
religion other than to recognize that there are differences of interpretation. And the 
sessions should be respectful of divergent perspectives, as the Kentucky sessions clearly 
were. 
 
V. The Anoka-Hennepin MN District’s So-Called ‘Neutrality’ Policy  
 
 I would like to close with a few brief observations regarding the Anoka-Hennepin 
Minnesota District’s “Sexual Orientation Curriculum Policy” (604.11), adopted February 
9, 2009, which provides in pertinent part: 

Anoka-Hennepin staff, in the course of their professional duties, shall remain 
neutral on matters regarding sexual orientation including but not limited to 
student led discussions. 

 
• The MN school district’s highly contested 'neutrality' policy is, I would submit, an 
example of what Professor Volokh says should not be done…i.e. frame a policy in such 
nebulous terms that it is not readily possible to comprehend the nature and extent of the 
prohibitions. 
 
• For example, since everyone has a sexual orientation, what does the requirement that 
school officials be neutral toward sexual orientation mean? 
 
• It has been suggested that the term ‘sexual orientation’ in the policy is being used as a 
synonym for “gay” or for “LGBT”. If so, what constitutes neutrality toward “gay” or 
neutrality toward “LGBT”? 
 
• In fact, if it is true that this is how the school district interprets the policy (i.e. as neutral 
toward “gay”), I would submit that it may in fact be setting up a false dichotomy between 
“gay” and “religious,” and suggesting implicitly that the district must remain neutral as 
between the gays and the religious.37 
 
• Extensive evidence has been presented – in Commission hearings (May 2011), in the 

                                                
37 The reason that it is a false dichotomy is that while it often appears that the entire area comes down to the 
proposition that one is either with the gays or with the religious and never the twain shall meet, and while 
this may be true for some in this country, it may not be true for most at this time. See The Right to Be Out, 
Chapter 1 at Page 17: 

[T]here are significant differences between and among the various faiths and denominations with 
regard to these issues. While some are actively and officially opposed to anything gay or lesbian, 
others are actively and officially welcoming and even ordain openly LGBT persons as members of 
their clergy. Still others may be engaged in the ongoing process of sorting out all these issues. 
   In fact, many LGBTs are themselves affiliated with organized religion, and this affiliation can 
range from the most liberal branches to the most conservative. A substantial number of other gay 
and gender-nonconforming persons may not be affiliated directly but may be actively involved in 
the pursuit of spirituality. Extensive dialogue, especially within the various subgroups of 
organized religion, has led many to conclude that this area is highly nuanced and that it merits 
careful and multifaceted exploration over time. It has also led to the growing realization that a 
reasonable middle ground may be reachable for most Americans on these matters. 
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recent U.S. Department of Education’s first-ever Federal LGBT Youth Summit (June 
2011), and in documents filed by the plaintiffs in Doe v. Anoka-Hennepin School District 
No. 11, No. 0:11-cv-01999-JNE -SER (July 21, 2011) – that the policy has been 
interpreted on a day-to-day level as an outright ban on any mention of 'gay,' and not just 
in the curriculum but in all interaction between and among members of the school district 
community. 
 
• Such a ban constitutes an abrogation of school district responsibilities with regard to the 
safety of its students. As discussed above, safety must be a paramount concern in K-12 
communities. There is an overwhelming consensus among experts in the field that peer 
mistreatment, particularly in the LGBT context, is a major problem in many school 
settings. And it is not possible to address problems without being able to talk about 
them.38  

                                                
38 See Stuart Biegel, Bullying, Teen Suicides, Out of the Closet, The Huffington Post (October 11, 2011), 
http://www.huffingtonpost.com/stuart-biegel/bullying-teen-suicides-ou_b_758081.html:   

It is not possible to solve problems without being able to talk about them. In places that have been 
successful in building a supportive and inclusive school climate, LGBT issues are talked about all 
the time. People do not speak in hushed tones when discussing these matters, and use of the word 
gay as a pejorative term is not tolerated. 
   In such settings, educators learn about the challenges still being faced by so many gay and 
gender non-conforming youth today, and they also learn what has transpired in recent LGBT-
related litigation. Indeed, they are cognizant of the fact that the courts are increasingly intolerant 
of faculty and staff complicity that contributes to - and too often exacerbates - the mistreatment of 
LGBT students. 
   There are many within public school communities who still seek to keep any mention of LGBT 
status or LGBT issues out of the discourse, whether it be in the classroom, in the hallways, in 
faculty meetings, or in professional development. Yet not talking about problems only allows 
them to fester. And they have festered, in too many places and for far too long. 
   School officials often approach LGBT issues with the perception that things are highly 
polarized. Yet there is great opportunity for progress here, identifying a reasonable middle ground 
that can be both palatable and inclusive for all members of school communities. Educators cannot 
and should not be required to change their personal values or their religious beliefs. But if things 
are to get better, all students must be treated with equal dignity and equal respect. 


