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INTEREST OF AMICI CURIAE!

Amici curiae are eight scholars of demographics, economics, law, psychology,
political science, public health, public policy, and other disciplines. Many amici are
affiliated with the Williams Institute, an academic research center at UCLA School
of Law focused on sexual orientation and gender identity law and public policy.
Amici have conducted extensive research and authored numerous studies regarding
the transgender population in the United States, and have expertise in law and policy
issues affecting transgender people. The appended list of scholars identifies the
individual amici.

Amici have submitted amicus curiae briefs in various courts, including the
U.S. Supreme Court. See, e.g., 303 Creative v. Elenis, No. 21-476 (2022); Fulton v.
Philadelphia, No. 19-123 (2021); Bostock v. Clayton County, No. 17-1618 (2020);
Obergefell v. Hodges, No. 14-556 (U.S. 2015); United States v. Windsor, No. 12-
307 (U.S. 2013). Supreme Court justices have expressly relied on Williams Institute
research in several cases. 303 Creative V. Elenis,
600 U.S. 570, 616 (2023) (Sotomayor, J., dissenting) (citing research on public

accommodations discrimination); Bostock v. Clayton County, 590 U.S. 644, 678-

!'In accordance with Federal Rule of Appellate Procedure 29(c)(5), amici
certify that no counsel for either party authored this brief in whole or in part, and
that no party or other person other than amici or their counsel made a monetary
contribution to the brief’s preparation or submission. All parties consent to the filing
of this brief. FED. R. App. P. 29(a).
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679 (2020) (citing scholarship by Williams Institute Faculty Chair, Cary Franklin);
Obergefell v. Hodges, 576 U.S. 644, 668 (2015) (citing Brief of Gary J. Gates as
Amicus Curiae). So have numerous other federal courts. See, e.g., Tingley v.
Ferguson, 57 F.4th 1072, 1083 (9th Cir. 2023); Hecox v. Little, 104 F.4th 1061, 1069
n.2 (9th Cir. 2024); Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 597, 612 (4th
Cir. 2020); Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 523 n.22 (3d Cir. 2018).
As scholars who specialize in issues related to transgender people, amici have a

substantial interest in this matter and believe that their expertise will assist the Court.

INTRODUCTION

According to amici’s recent analyses, 0.5% of the U.S. adult population, or
approximately 1.3 million adults, identify as transgender.? Defense Department data
shows that, at least as of 2016, approximately 14,700 service members identify as

transgender.’ An estimated 134,300 veterans and retired National Guard or

2 Jody L. Herman et al., The Williams Inst., How Many Adults and Youth
Identify as  Transgender in  the  United States? (June  2022),
https://williamsinstitute.law.ucla.edu/wp-content/uploads/Trans-Pop-Update-Jun-
2022 .pdf.

3 Aaron Belin & Diane Mazur, Palm Ctr., Department of Defense Issues First
Ever Official Count of Active Duty Transgender Service Members (Feb. 13, 2018),
https://palmcenterlegacy.org/wp-content/uploads/2019/06/14700-Transgender-

Troops-.pdf.
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reservists identified as transgender as of 2014.* Data indicate that transgender men
and women serve in the military in proportionally higher rates (21.4%) than the
general population (10.4%).°

The Department of Veterans Affairs (“VA™) specifically excludes “gender
alterations” from health care coverage under 38 C.F.R. § 17.38(c)(4). This
regulation prevents veterans from accessing coverage for gender-affirming surgery.°
On February 22, 2024, the VA denied Petitioner’s petition for rulemaking requesting
that the VA amend its regulations excluding gender-affirming surgery from the VA
medical benefits package.

Amici agree with Petitioner that the VA’s denial of the petition for rulemaking
warrants relief from this Court in the form of an order directing the VA to amend the
regulations to include gender-affirming surgery. Amici submit this brief to provide

support for Petitioner’s arguments that the exclusion violates the Equal Protection

* Gary J. Gates & Jody L. Herman, The Williams Inst., Transgender Military
Service in the United States 1, 4 (2014), https://williamsinstitute.law.ucla.edu/wp-
content/uploads/Trans-Military-Service-US-May-2014.pdf.

> Id. at 3; see also John R. Blosnich et al., Prevalence of Gender Identity

Disorder and Suicide Risk Among Transgender Veterans Utilizing Veterans Health
Administration Care, 103 AM. J. PUB. HEALTH e27-e32 (2013).

6 U.S. DEP’T OF VETERANS AFFAIRS, Patient Care Services: VHA LGBTQ+
Health Program,
https://www.patientcare.va.gov/lgbt/#:~:text=V A%20currently%20provides%20all
%20medically,the%20VA%20medical%20benefits%20package (last accessed July
31, 2024).
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Clause. In particular, as experts on the transgender population, amici provide
demographic data, social science research, and additional information to

demonstrate that heightened scrutiny is the proper standard of review.

SUMMARY OF ARGUMENT

The Constitution guarantees all people equal protection of the laws. Because
the law must treat similarly situated people alike, laws that divide people along
“suspect” (or “quasi-suspect”) lines warrant heightened judicial scrutiny. To
determine whether a law targeting a group triggers heightened scrutiny, the Supreme
Court has considered various factors. The first two are the most important: whether
the group (1) has experienced a history of discrimination and (2) faces discrimination
based on stereotyped characteristics not truly indicative of the abilities of the group’s
members to contribute to society. See Windsor v. United States, 699 F.3d 169, 181
(2d Cir. 2012), aff’d, 570 U.S. 744 (2013). In some cases, the Court has additionally
considered whether the group (3) lacks the capacity adequately to protect itself
within the political process and (4) shares definite characteristics that distinguish it
as a discrete minority group. Id.

Amici agree with Petitioner that the VA’s policy excluding gender-affirming
surgery from its medical benefits package discriminates on the basis of sex and on
the basis of transgender status. This brief focuses on the second of these grounds

for applying heightened scrutiny. It offers the court relevant research and legal
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authority showing why laws targeting transgender people, independent of
discriminating on the basis of sex, creates a suspect classification. As scholars who
specialize in studying the transgender population, amici are uniquely suited to offer
such data and research to this Court.

In amici’s view, all the factors courts traditionally apply demonstrate that laws
and government policies that discriminate against transgender people or classify on
the basis of transgender status trigger heightened scrutiny.

First, overwhelming evidence shows that transgender people have long been
the victims of public- and private-sector discrimination. For decades, federal, state,
and local government policies have discriminated against transgender people,
including in the U.S. military (and often in the context of access to healthcare
specifically). Transgender people also have been mistreated by the justice system—
as civil litigants, as criminal defendants, as prisoners, and as victims of crimes that
transgender people suffer at disproportionately high rates. Studies show that
discrimination also permeates many other aspects of transgender peoples’ lives,
including at work, in school, and in housing and public accommodations. And this
discrimination has costs: Transgender people suffer high rates of poverty,
unemployment, criminal victimization, and a range of physical and mental health

conditions.
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Second, courts and scholars agree that being transgender bears no relation to
a person’s ability to contribute to society.

Third, the transgender population—a small minority group in our society—
lacks political power to protect itself within the political process. Legislatures
continue to enact discriminatory laws and a number of states refuse to extend anti-
discrimination protections to transgender people—and these trends are exacerbated
by the lack of any openly transgender officials elected to federal office.

Fourth, the approximately 1.3 million transgender adults in the United States
who identify as transgender (~0.5% of the adult population) share definite
characteristics that distinguish them as an identifiable, discrete minority group.

Because all four considerations support the same conclusion, this Court
should recognize that laws and policies that discriminate against transgender people,
including the Department of Veterans Affairs’ refusal to provide medically indicated
gender-affirming surgery, trigger heightened scrutiny.

ARGUMENT

I. LAWS THAT DISCRIMINATE AGAINST TRANSGENDER PEOPLE
TRIGGER HEIGHTENED SCRUTINY

The constitutional guarantee of equal protection “commands that no State
shall ‘deny to any person within its jurisdiction the equal protection of the laws,’
which is essentially a direction that all persons similarly situated should be treated

alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432,439 (1985) (quoting
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Plyler v. Doe, 457 U.S. 202, 216 (1982)).” Although courts presume the validity of
classifications that are “rationally related to a legitimate state interest,” that “general
rule gives way . . . when a statute classifies” groups that have historically been
subject to discrimination. Id. at 440. Thus, laws that discriminate based on a
“suspect” classification (such as race) or a “quasi-suspect” classification (such as
gender) receive heightened judicial scrutiny. Bowen v. Gilliard, 483 U.S. 587, 602
(1987).

The Supreme Court has historically looked to two primary considerations to
determine whether certain classifications are suspect: (1) whether the group has
experienced a history of discrimination, City of Cleburne, 473 U.S. at 440-441, and
(2) whether the discrimination is based on “stereotyped characteristics not truly
indicative” of the group’s abilities, Massachusetts Bd. of Ret. v. Murgia, 427 U.S.
307, 313 (1976) (per curiam). The Supreme Court has also occasionally looked to
(3) whether the group lacks the capacity adequately to protect itself within the
political process, Bowen, 483 U.S. at 602, and (4) whether members of the classified
group have “obvious, immutable, or distinguishing characteristics that define them
as a discrete group,” Lyng v. Castillo, 477 U.S. 635, 638 (1986). Those latter two

factors, however, are not necessary to establish a suspect class. See Windsor, 699

7 Although Cleburne analyzed the Equal Protection Clause of the Fourteenth
Amendment, federal courts apply the same standard to Fifth Amendment equal-
protection claims. Weinberger v. Wiesenfeld, 420 U.S. 636, 638 n.2 (1975).
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F.3d at 181; see also City of Cleburne, 473 U.S. at 472 n.24 (Marshall, J., concurring
in part and dissenting in part) (“The ‘political powerlessness’ of a group may be
relevant . . . , but that factor is neither necessary, as the gender cases demonstrate,
nor sufficient, as the example of minors illustrates.”).

Here, because all relevant factors are satisfied, this Court should apply
heightened scrutiny when evaluating whether the VA’s policy regarding transgender
medical care is consistent with the U.S. Constitution. That approach would be
consistent with the one taken by the Fourth and Ninth Circuits and several federal
district courts. Grimm v. Glouster Cnty. Sch. Bd., 972 F.3d 586, 611, 613 (4th Cir.
2020) (applying heightened scrutiny and noting that “there is no doubt that
transgender individuals historically have been subjected to discrimination on the
basis of their gender identity, including high rates of violates and discrimination in
education, employment, housing, and healthcare access”); Karnoski v. Trump, 926
F.3d 1180, 1200-1201 (9th Cir. 2019) (endorsing lower court’s application of
factors, but finding that lower court should have applied heightened, rather than
strict, scrutiny); see, e.g., Brandt v. Rutledge, 551 F. Supp. 3d 882, 889 (E.D. Ark
2021), aff’d, 47 F.4th 661 (8th Cir. 2022); Evancho v. Pine-Richland Sch. Dist., 237
F. Supp. 3d 267, 288-289 (W.D. Pa. 2017); Adkins v. City of New York, 143 F. Supp.
3d 134, 140 (S.D.N.Y. 2015). These and other courts have recognized that

transgender people have faced a history of discrimination across various settings
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including employment, education, housing, and other settings. As a district court in
Wisconsin observed, “one would be hard pressed to identify a class of people more
discriminated against historically or otherwise more deserving of the application of
heightened scrutiny when singled out for adverse treatment[] than transgender
people.” Flackv. Wis. Dept. of Health Servs., 328 F. Supp. 3d 931, 953 (W.D. Wis.
2018); see also Whitaker ex rel. Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of
Educ., 858 F.3d 1034, 1051 (7th Cir. 2017) (“There is no denying that transgender
individuals face discrimination, harassment, and violence because of their gender
identity.”); Adkins, 143 F. Supp. 3d at 139 (that “transgender people have suffered a
history of persecution and discrimination . . . is not much in debate”) (internal
quotation marks omitted); M.A.B. v. Bd. of Educ. of Talbot Cnty, 286 F. Supp. 3d

704, 720 (D. Md. 2018).%

8 While this brief focuses on the applicability of heightened scrutiny as applied
to transgender status, heightened scrutiny is also appropriate because the regulation
creates a sex-based classification. See, e.g., Whitaker, 858 F. 3d at 1051 (holding
that a school district policy which mandated that students use the bathroom
according to their sex assigned at birth and not their gender identity was “inherently
based upon a sex-classification and heightened review applies™); Brandt v. Rutledge,
47 F.4th 661, 669 (8th Cir. 2022) (finding that ban on “gender transition procedures”
discriminated on the basis of sex). Indeed, heightened scrutiny should apply to laws
that discriminate against transgender people under both rationales. See, e.g., B.P.J.
ex. rel. Jackson v. West Va. State Bd. of Educ., 98 F.4th 542, 556-557 (4th Cir. 2024)
(holding that heightened scrutiny applies to a transgender sports ban because the law
discriminates based on sex and because, citing to Grimm’s suspect class analysis,
classifications based on gender identity trigger heightened scrutiny).



A. Transgender People Have Experienced A Long History Of
Discrimination.

Transgender people have faced a history of widespread and pervasive
discrimination in the United States, which has been documented in a variety of
sources including government and private surveys, scientific field studies, controlled
experiments, court cases, administrative complaints, complaints to community-
based organizations, and in newspapers, books, and other media.’ Researchers have
relied on these sources to study the existence and impact of discrimination against
transgender people (and LGBTQ people more broadly) in public and private sector
employment, housing, education, public accommodations, and other settings. This
section presents some findings from a large and growing body of research to
illustrate the historical and continuing pattern of discrimination against transgender
people in the United States.

1. Discrimination By  Federal, State, And Local
Governments.

A substantial portion of historical discrimination against transgender people
has been perpetuated by the government itself. Beginning in the mid-twentieth

century, the federal government began a concerted effort to tar

10



