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ABSTRACT

This Note analyzes LGBTQ rights in the United States territo-
ries against the backdrop of the Insular Cases, a series of United States
Supreme Court decisions at the turn of the twentieth century that reclas-
sified these island territories as “distant possessions” no longer destined
for statehood, and therefore no longer bound to the same constitutional
requirements as the states. Although the Insular Cases distinguish the
territories both legally and politically from states in a manner that has
been largely harmful for the rights of their residents, this Note argues
that the doctrine can be reimagined from a colonial tool to a mechanism
with which to better assert and protect LGBTQ rights in the territories.
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INTRODUCTION

Five United States territories—Puerto Rico, Virgin Islands,
American Samoa, Guam, and the Commonwealth of the Northern
Mariana Islands (CNMI)—possess a unique historical and geopolitical
classification distinct and separate from the fifty states and the “qua-
si-sovereignty” of Native American tribes.! Against the backdrop of this
carefully constructed designation, companies regularly laud the territo-
ries as “long-distance getaway][s] . . . [to] faraway places overseas”? that
“offer paradise without a passport.” These islands are even described
as “exotic when comparing to their continental counterparts” and with
an “ocean so blue, the sky is jealous.” Colloquially, some of the U.S.

1. See Puerto Rico v. Sanchez Valle, 136 S. Ct. 1863, 1865-66 (2016) (“[T]he
States are separate sovereigns from the Federal Government and from one anoth-
er.... For similar reasons, Indian tribes also count as separate sovereigns . ... And
most pertinent here, this Court concluded in the early 20th century that U.S. territo-
ries—including an earlier incarnation of Puerto Rico itself—are not sovereigns dis-
tinct from the United States.”); see also Oliphant v. Suquamish Indian Tribe, 435 U.S.
191, 208 (1978); see generally Rose Cuison Villazor, Blood Quantum Land Laws and
the Race versus Political Identity Dilemma, 96 CAL. L. Rev. 801, 828 (2008) (arguing
that Indigenous peoples in the United States are treated differently with those that
are able to be classified as federally recognized tribes and therefore a political group
as opposed to other Indigenous groups such as Samoans, Chamorros, and Native Ha-
waiians who are deemed to be a racial classification).

2. Dara Continenza, Five Exotic Places You Go Can Without a U.S. Passport,
USA Topay (June 20, 2013, 7:56 AM), https://www.usatoday.com/story/travel/des-
tinations/2013/06/20/five-exotic-places-you-can-go-without-a-us-passport/2438979
[https://perma.cc/SFXS8-V2AH].

3. GinaTagliarino, 7 Destinations That Offer Paradise Without a Passport, TRAV-
eLocity (Mar. 1, 2018), https://www.travelocity.com/inspire/7-destinations-that-of-
fer-paradise-without-a-passport [https://perma.cc/4AN97-DDFS].

4.  Marek Biernacinski, 3 Reasons to Visit U.S. Territories, TRAVEL TRIVIA (Aug.
5, 2019), https://www.traveltrivia.com/3-reasons-to-visit-u-s-territories [perma.cc/
GDY9U-HTCEF].

5. Michael J. Keyser, The Best Kept Secret in the Law: How to Get Paid to Live
on a Tropical Island, 15 J. TRANSNAT'L L. & Por'y 219, 224 (2006) (quoting Ted Mill-
er, Talented Players From Tiny American Samoa Are Changing the Face of Football,
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territories have been given various affectionate nicknames, including
“America’s Paradise”® (Virgin Islands),“ La Isla del Encanto,”” or “Island
of Enchantment” (Puerto Rico), and “Motu o Fiafiaga,”® or “Islands of
Paradise” (American Samoa).

While the U.S. territories may be touted as paradise, such a descrip-
tion fails to capture the lived experiences of one of the most vulnerable
communities on the islands: the lesbian, gay, bisexual, transgender, and
queer (LGBTQ or queer)’ population. Similarly, while reports may
have characterized the Supreme Court’s historic decision in Obergefell
v. Hodges as having had a national reach, this description fails to capture
the impact (or lack thereof) that the Court’s decision had on these terri-
tories. The reasons behind each of these failures are one and the same:
the Constitution does not have equal force in the territories.!

In a series of decisions at the turn of the twentieth century collec-
tively known as the Insular Cases," the United States Supreme Court

SEATTLE PoST-INTELLIGENCER (Aug. 31,2000), http://seattlepi.nwsource.com/cfootball/
samo29.html).

6. Gary Sorensen, America’s Paradise: U.S. Virgin Islands, THE SPECTRUM
(June 11, 2016), https://www.thespectrum.com/story/life/2016/06/11/americas-para-
dise-us-virgin-islands/85620026 [https://perma.cc/EZ5]J-CUUK].

7. Candelaria v. Rodriguez, 218 F. Supp. 2d 79, 81 (D.P.R. 2002); Julie Schwiet-
ert, America’s ‘Island of Enchantment’: Environmental Hazards and Hope in Puerto
Rico, ScienTiFic AM. (May 9, 2011), https://www.scientificamerican.com/article/envi-
ronmental-hazards-hope-puerto-rico [perma.cc/KYB4-BEDU].

8. Tara Molle, Honor, Respect, Devotion to Duty: Coast Guard Auxiliarists
Mike and Paula McDonald, Coast GUARD Compass (Sept. 30, 2016), https://coast-
guard.dodlive.mil/2016/09/honor-respect-devotion-to-duty-coast-guard-auxiliar-
ists-mike-and-paula-mcdonald [https://perma.cc/3AKRH-XW2G]; Looking Back and
Looking Forward to the 10th Tattoo Fest, Samoa NEws (Nov. 17,2013, 5:51 PM), http://
www.samoanews.com/op-ed-looking-back-and-looking-forward-10th-tattoo-fest
[https://perma.cc/WS6X-DFPU].

9. The author understands that the label LGBTQ may not be as inclusive of
the diverse experiences of those outside the conventional heterosexual and cisgen-
der norms. The term “queer,” a formerly pejorative term, will be used interchange-
ably with the label LGBTQ as a form of empowerment. For a more expansive list of
LGBTQ terms and definitions, see Glossary of LGBTQ Terms, LAMBDA LEGAL, https://
www.lambdalegal.org/know-your-rights/article/youth-glossary-lgbtq-terms [perma.cc/
RN7L-ZN8Q]. The term cisgender will also be used to give context and contrast the
staggering differences in the experiences of LGBTQ people. Cisgender is defined as
an individual whose sense of identity corresponds with their gender assigned at birth.
See Cisgender, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dic-
tionary/cisgender [https:/perma.cc/53V5-SFLD].

10. See infra Part I1.

11. There exists no set line of cases that comprise the Insular Cases. See, e.g.,
Juan R. Torruella, One Hundred Years of Solitude: Puerto Rico’s American Century,
in FOREIGN IN A DomEsTIC SENSE: PUERTO Ri1cO, AMERICAN EXPANSION, AND THE CON-
STITUTION 243 (Christina Duffy Burnett & Burke Marshall eds., 2001) (listing eight
cases as the Insular Cases); Jose P. Mafnas Jr., Applying the Insular Cases fo the Case
of Davis v. Commonwealth Election Commission: The Power of the Covenant and the
Alternative Result,22 U.C. Davis J. INT’L L. & Por’y 105, 119 n.105 (2016) (defining the
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articulated a wholly unprecedented standard for the country’s then
newly-established territories.!> Prior to these cases, the end goal of
United States territorial acquisition was always seen as eventual state-
hood; the Insular Cases replaced this expectation with what has been
termed the incorporation doctrine.”® This legal fiction and colonial tool
was applied to the newly acquired noncontiguous territories at the con-
clusion of the Spanish-American War."* Through the Insular Cases, the
Court classified Puerto Rico, Guam, and the Philippines as “distant pos-
sessions” not slated for statehood, and as such determined that the full
weight of the U.S. Constitution was not available to those in the territo-
ries in the same way it would otherwise be fully applied to those living in
the states.” Additionally, the Court held that only certain constitutional

Insular Cases as a series of seven cases); Tom C.W. Lin, Americans, Almost and Forgot-
ten, 107 CaLIE. L. REv. 1249, 1284 n.238 (2019) (citing ten cases but acknowledging the
“open debate among legal scholars as to which cases should be categorized as part of
the Insular Cases.”). For a list of cases commonly associated with the Insular Cases,
see De Lima v. Bidwell, 182 U.S. 1 (1901); Goetze v. United States, 182 U.S. 221 (1901);
Dooley v. United States, 182 U.S. 222 (1901); Armstrong v. United States, 182 U.S. 243
(1901); Downes v. Bidwell, 182 U.S. 244 (1901); Huus v. New York & Porto Rico S.S.
Co, 182 U.S. 392 (1901); Dooley v. United States, 183 U.S. 151 (1901); Fourteen Dia-
mond Rings v. United States, 183 U.S. 176 (1901); Haw. v. Mankichi, 190 U.S. 197 (1903);
Dorr v. United States, 195 U.S. 138 (1904); Balzac v. Porto Rico, 258 U.S. 298 (1922).
Throughout this Note, the Insular Cases is italicized in the same way that other legal
scholars have referred to the cases. See Susan K. Serrano, Elevating the Perspectives
of U.S. Territorial Peoples: Why the Insular Cases Should be Taught in Law School, 21
J. GENDER RACE & JUsT. 395,396 (2018); T. Alexander Aleinikoff, Puerto Rico and the
Constitution: Conundrums and Prospects,11 CoNsT. COMMENT. 15,17 (1994); Gerald L.
Neuman, Whose Constitution?,100 YALE L.J. 909, 915 (1991).

12. See Gerald L. Neuman, Closing the Guantanamo Loophole, 50 Loy. L. REv.
1,13 (2004) (“The Insular Cases doctrine was emphatically not designed for the pur-
pose of accommodating the self-determination of the people of the territories—it was
designed to facilitate ruling over them. The doctrine’s flexibility allows it to be used to
modify constitutional structures in response to local customs and preferences.”).

13. ArnorLD H. LEmBowirz, DEFINING STATUS: A COMPREHENSIVE ANALYSIS OF
UNITED STATES TERRITORIAL RELATIONS 6 (Kluwer Academic 1989) (“The Northwest
Ordinance not only set forth the pattern for territorial development which exists even
today but also stated the underlying principle of territorial evolution in U.S. law and
tradition: that the goal of all territorial acquisition eventually was to be Statehood.”).
According to Justice White’s concurrence which later became the controlling case law
and set forth the incorporation doctrine,“[Wlhilst in an international sense Porto Rico
was not a foreign country, since it was subject to the sovereignty of and was owned by
the United States, it was a foreign to the United States in a domestic sense, because
the island had not been incorporated into the United States, but was merely appurte-
nant thereto as a possession.” Downes, 182 U.S. at 341-42 (White, J., concurring).

14. See Sylvia R. Lazos Vargas, History, Legal Scholarship, and Latcrit Theory:
The Case of Racial Transformations Circa the Spanish American War, 1896-1900, 78
Denv. UL. Rev. 921, 933-34,941 (2001).

15. Boumediene v. Bush, 553 U.S. 723, 756 (2008) (“Fundamental questions re-
garding the Constitution’s geographic scope first arose at the dawn of the 20th cen-
tury when the Nation acquired noncontiguous Territories: Puerto Rico, Guam, and
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provisions would be applied on a case-by-case, and territory-by-territory,
basis.!”® The same classification was eventually imposed on American
Samoa, Virgin Islands, and CNMI—other territories the United States
later acquired.” Pedro Malavet observes that, as a result of the Insular
Cases, the Territorial Clause of the Constitution was reinterpreted “to
abandon the old rule that the Constitution follows the flag to our terri-
tories in toto, and instead gives Congress almost unfettered authority to
deal with the territorial possessions by picking and choosing the constitu-
tional provisions that will be allowed to apply in the territory.”!®

While the disparate and constitutionally separate treatment of the
U.S. territories was established through the Insular Cases over a century
ago, the cases continue to have a lasting impact on the lives of people in
the islands today, in particular with respect to those who are LGBTQ.
While it was likely not a foreseen outcome by the deciding Court, the
Insular Cases have in practice served to lessen the impact that the United
States LGBTQ civil rights movement has had on LGBTQ people living
in the territories, even in cases where all other LGBTQ people in the
country stand to benefit.”” To some, this may ring similar to federalism,

the Philippines—ceded to the United States by Spain at the conclusion of the Span-
ish-American war—and Hawaii—annexed by the United States in 1898. At this point
Congress chose to discontinue its previous practice of extending constitutional rights
to the territories by statute.”).

16. Pedro A. Malavet, The Inconvenience of a ‘Constitution [That] Follows the
Flag . .. But Doesn’t Quite Catch Up with It': From Downes v. Bidwell to Boumediene
v. Bush, 80 Miss. L.J. 181, 185-86 (2010); see infra Part II.

17 Jon M. Van Dyke, The Evolving Legal Relationship Between the Unit-
ed States and its Affiliated U.S.-Flag Islands, 14 U. Haw. L. REv. 445, 449-50 (1992)
(“Territories that have become formally ‘incorporated’ are usually thought to be in
a transition stage on their way to becoming a state . ... All five of the current U.S.-
flag insular political communities— American Samoa, Guam, the Northern Marianas,
Puerto Rico, and the U.S. Virgin Islands—are now considered . . . to be ‘unincorporat-
ed territories.”).

18. Id at 186.

19. T use the term “LGBTQ civil rights movement” generally to refer to groups
that have addressed the various social and political challenges asserted by LGBTQ
activists. I acknowledge that while the movement has led to successful campaigns for
LGBTAQ rights such as marriage equality, it has often done so without the meaningful
participation of transgender and gender nonconforming people, those of low income,
and communities of color. See Gwendolyn M. Leachman, Institutionalizing Essential-
ism: Mechanisms of Intersectional Subordination Within the LGBT Movement, 2016
Wis. L. REv. 655, 656-67 (2016) (“Critics have documented how mainstream LGBT
rights groups, dominated by White and class-privileged gay men and lesbians, have en-
gaged in strategies and discourse that marginalize the needs and obscure the existence
of low-income queers of color . ... LGBT Rights groups end up neglecting the needs
of low-income LGBT people and queers of color, restricting effective intersectional
representation.”); Gwendolyn M. Leachman, From Protest to Perry: How Litigation
Shaped the LGBT Movement’s Agenda, 47 U.C. Davis L. Rev. 1667, 1679 (2014) (“Al-
though the substantive goals of the mainstream LGBT movement have been varied
since the 1980s, the pattern has been to prioritize issues that seek formal equality
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where states have been declared to be laboratories of democracy that
may, “if [their] citizens choose [,] . . . try novel social and economic exper-
iments without risk to the rest of the country[.]”® In fact, just as in the
territories, the status of LGBTQ-related protections in the states is often
described as a checkerboard, as rights can vary between states unless
established at the federal level.?! For example, there is no federal law that
explicitly prohibits employment discrimination on the basis of sexual ori-
entation or gender identity,”> and only 22 states, two U.S. territories, and
the District of Columbia explicitly provide both protections by statute.”
However, such a comparison fails to recognize the distinction between
the two systems: for those in the territories, even rights established at the
federal level are not guaranteed because of the Insular Cases.

through legal and policy reform.”) [hereinafter Leachman, From Protest to Perry].

20. See New State Ice Co.v. Liebmann, 285 U.S. 262,311 (1932); Henry M. Hart
Jr., The Relations Between State and Federal Law, 54 CoLuM. L. REv. 489, 493 (1954)
(“The federal system has the immense advantage of providing forty-eight separate
centers for . . . experimentation.”).

21. See Christopher Zara, It’s 2019, and Your Boss Can Still Fire You for Be-
ing Gay in These States, Fast Company (June 25, 2019), https://www.fastcompany.
com/90369004/1gbt-employee-protections-by-state-map-shows-where-gay-workers-
can-be-fired [https:/perma.cc/3CS4-3X3D] (“[T]he steady march toward LGBTQ
equality in the United States has largely been seen as one of the most significant cul-
tural victories of our time, including a Supreme Court ruling in 2015 that made same-
sex marriage legal in all fifty states. But when it comes to workplace protections for
LGBTQ employees, things have not progressed as quickly as you may think. Notably,
there is no federal law that explicitly protects workers for being fired for their sexual
orientation or gender identity.”); Everdeen Mason et al., The Dramatic Rise in State
Efforts to Limit LGBT Rights, WasH. PosT (June 29, 2017), https://www.washington-
post.com/graphics/national/lgbt-legislation/?utm_term=.a3756cadcbOe  [https:/per-
ma.cc/7VYY-2ZRS] (“While the lesbian, gay, bisexual, and transgender community
has become more visible and won more legal protections in recent years, state law-
makers have increased attempts to pass legislation that could restrict civil rights for
LGBT people. Since 2013, legislatures have introduced 348 bills, 23 of which became
law.”).

22. However, such a protection was recently interpreted by the Supreme Court
as being part of Title VII’s existing prohibition on sex discrimination in employment.
See Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020).

23. KERITH J. CONRON & SHOSHANA K. GOLDBERG, LGBT ProPLE IN THE U.S. Not
PROTECTED BY STATE NON-DISCRIMINATION STATUTES, WILLIAMS INsT. (2020), https:/
williamsinstitute.law.ucla.edu/publications/Igbt-nondiscrimination-statutes; see Su-
san Miller, ‘Shocking’ Numbers: Half of LGBTQ Adults Live Where No Laws Ban
Job Discrimination, USA Topay (Oct. 8,2019), https://www.usatoday.com/story/news/
nation/2019/10/08/1gbt-employment-discrimination-half-of-states-offer-no-protec-
tions/3837244002 [https://perma.cc/C4B4-T8L2 | (“About half of LGBTQ people in
the U.S.—52 % —live in states where they could be fired, nixed for a promotion, re-
fused training or harassed at their jobs, all because of their gender identity and sex-
ual orientation.”); Shalyn L. Caulley, The Next Frontier to LGBT Equality: Securing
Workplace-Discrimination Protections,2017 U. ILL. L. REv. 909, 919 (2017) (“Our cur-
rent employment scheme leaves the estimated 1 million LGBT workers in the public
sector, and 7 million workers in the private sector in varying protected states.”).
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Queer activists generally look to engaging in work at the federal
level, whether through Congress or the Supreme Court, to ensure that
protections and rights are uniform across the nation. Indeed, in 2015, the
Supreme Court’s landmark ruling in Obergefell v. Hodges immediately
invalidated the laws of 13 states that did not previously allow same-sex
couples to marry and extended the constitutional right to marry to virtu-
ally all same-sex couples, even if in states not involved in the underlying
litigation.** However, while the Court’s pronouncement of marriage
equality across the states was clear, its applicability to the U.S. territo-
ries was left murky at best; the Insular Cases left unsettled the question
whether the constitutional guarantees in which the Court grounded the
fundamental right to marry were available to those in the territories.”

This question has yet to be fully answered. Through subsequent lit-
igation, the majority of the U.S. territories have been found to be bound
by the Court’s decision in Obergefell, and therefore now recognize a
fundamental right to marry for same-sex couples. However, American
Samoa remains an exception.” Chimene Keitner, a legal scholar on ter-
ritorial law, has commented that in order for same-sex marriage to be
recognized in American Samoa, there would need to be a voluntary deci-
sion to that effect by the local government or a ruling from the territory’s
judiciary.”’ And yet, as of the publication of this Note more than five
years following Obergefell, neither has occurred.”

The fact that American Samoa has not yet fully established mar-
riage equality within its borders is, at least in part, attributable to the
Supreme Court’s doctrine established in the Insular Cases, a judicial relic

24. See generally Obergefell v. Hodges, 135 S. Ct. 2584 (2015); Adam Liptak, Su-
preme Court Ruling Makes Same-Sex Marriage a Right Nationwide, N.Y. TiMEs (June
26, 2015), https://www.nytimes.com/2015/06/27/us/supreme-court-same-sex-marriage.
html [https:/perma.cc/YK67-JLGP] (noting that Obergefell invalidated thirteen states
that had banned same-sex marriage).

25. Michael K. Lavers, Lambda Legal, MAP Release Report on LGBT Rights
in US Territories, WasH. BLADE (June 11, 2019), https://www.washingtonblade.
com/2019/06/11/lambda-legal-map-release-report-on-lgbt-rights-in-us-territories
[https://perma.cc/TII6-QUGS3]; see Obergefell, 135 S. Ct. at 2608 (“They ask for equal
dignity in the eyes of the law. The Constitution grants them that right.”). It is outside
the scope of this Note to delve into or critique Samoa’s lack of a federal court. How-
ever, the territory does have the High Court of American Samoa which is the court
of general jurisdiction. For a more detailed analysis of Samoa’s judicial system, see
generally Uilisone Falemanu Tua, A Native’s Call for Justice: The Call for the Estab-
lishment of a Federal District Court in American Samoa, 11 Asian-Pac. L. & PoLy J. 246
(2010).

26. Zachary Davies Boren, Same-Sex Marriage: American Samoa May Be the
Only Territory in the US Where the Historic Supreme Court Ruling Does Not Apply,
INDEPENDENT (July 10, 2015), https://www.independent.co.uk/news/world/americas/
same-sex-marriage-american-samoa-may-be-the-only-territory-in-the-us-where-the-
historic-supreme-10379804.html [https://perma.cc/3RKB-7V65].

27 Id

28. Id.
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that has survived over a hundred years and continues to determine how
territories self-govern.”? However, this is but one example of the impact
that the Insular Cases have had on the checkerboard of often limited pro-
tections available for queer people in each of the territories;* this Note
will demonstrate that the cases have had and could have significantly
greater impact. Specifically, notwithstanding the history of the Insular
Cases as a colonial tool, this Note argues that the Indigenous people of
the territories can reimagine the doctrine laid out in the Cases to instead
aid in their decolonization efforts and protect their queer populations.*!

Part I traces the history of the Insular Cases and how their colonial
and racist roots reflect the treatment of the territories as “distant pos-
sessions”* that are “foreign to the United States in a domestic sense.”*
Next, Part II assesses the status of territorial law and its protections for
LGBTQ people by territory, utilizing an existing report’s two evaluative
categories of laws and policies based on sexual orientation and gender
identity, and noting how the Insular Cases have already shaped some
of these policies. Finally, Part III illuminates that although the Insular
Cases were originally established to maintain the United States’ suprem-
acy over the islands, territorial governments have reconceptualized this
doctrine with varying degrees of success to instead protect their claims to
self-determination, in some cases against the interests of their LGBTQ
residents. However, Part III will also demonstrate the elasticity of the
Cases, and in particular the fact that they can be used by the territories
both to harm and protect their queer populations. As such, this Note
argues that the islands can—and must—take affirmative steps to protect
the rights of their LGBTQ populations precisely because of the Insular
Cases, and they can do so without compromising self-government as the
new age “laboratories of democracy.”

I.  THE INsuLAR CASES AND THE TREATMENT OF U.S. TERRITORIES
AS “DISTANT POSSESSIONS”
The five territories are vastly distinct from each other in cul-
ture, language, history, and whether and how they wish to protect, if at
all, their queer populations. Understanding the legal evolution of the

29. See infra Subpart 1.B.

30. See infra Subpart 1.B.

31. The term “Indigenous” is capitalized in this Note to denote a proper noun
and to recognize that Indigenous peoples have a unique place in historical, legal, and
political language. See, e.g., D. Kapua’ala Sproat, Wai Through Kanawai: Water for
Hawai'i’s Streams and Justice for Hawaiian Communities, 95 MarQ. L. REv. 127,127 n.3
(2011).

32. Downes v. Bidwell, 182 U.S. 244,282 (1901).

33. Id. at 341. (White, J., concurring). Justice White distinguished Puerto Rico
by making clear that the territory was neither a state nor a foreign country. /d. The
territory was not “incorporated into the United States” and was “merely appurte-
nant . .. as a possession.” Id.
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unincorporated territories will help shed light on this Note’s normative
approach of cautiously flipping the colonial relic of the Insular Cases into
a tool for affirming LGBTQ rights. This Note focuses narrowly on the
judiciary as the vehicle for this progress for two reasons.*

First, the use of the Insular Cases is a more accessible and powerful
tool to be wielded by or against the territories than are the mechanisms
available to on the other branches of government. Second, the territo-
ries hold no voting power or authority in Congress and do not have the
right to vote in presidential elections, essentially leaving them “politically
powerless.”* Despite the territorial governments maintaining some con-
trol over local affairs, Congress continues to be the “ultimate source of
power pursuant to the Territory Clause of the Constitution.”* As will
be noted infra, the Insular Cases have created a legal landscape wherein
residents of the territories can only enjoy constitutional rights that have
been extended to them by Congress. Therefore, a lack of proper repre-
sentation in national politics is particularly devastating, as the territories
lack a direct line of access to the one authority that can, without ques-
tion, grant them constitutional rights that others throughout the country
may enjoy. This in turn means that the judiciary, which has the power to
interpret congressional grants of rights in the absence of clarity to that
effect, is a key tool for residents of the territories seeking recognition of
their fundamental rights.

34. See 18 U.S.C. § 249 (2009) (“Offenses involving actual or perceived religion,
national origin, gender, sexual orientation, gender identity or disability” are applied to
the “special maritime or territorial jurisdiction of the United States.”).

35. Under the U.S. Constitution, only states are provided political representa-
tion. U.S. Consr. art. I, § 2 (“The House of Representatives shall be composed of
Members chosen every second Year by the People of the several States”); U.S. CONST.
art. I, § 3 (“The Senate of the United States shall be composed of two Senators from
each State”); U.S. Consr. art. IT, § 1 (“Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of Electors.”). According to Tom Lin, the
territories “are largely politically powerless and lack many of the decision-making
privileges as compared to the Americans living in the States.” Lin, supra note 11, at
1264.

36. United States v. Sanchez, 992 F.2d 1143, 115253 (11th Cir. 1993) (citing to
U.S. Consr. art IV, § 3, cl. 2 (“The Congress shall have Power to dispose of and make
needful Rules and Regulations respecting the Territory or other Property belonging to
the United States.”)); see Sarah H. Cleveland, Powers Inherent in Sovereignty: Indians,
Aliens, Territories, and the Nineteenth Century Origins of Plenary Power over Foreign
Affairs, 81 TeEx. L. Rev. 1, 250 (2002) (“If territories indeed remain subject to ulti-
mate congressional power, this potentially would mean that Congress could rescind
their constitutions and withdraw all but the most fundamental constitutional protec-
tions at will. And if territorial citizenship exists only at the behest of Congress, then
territorial inhabitants, like Indians, potentially remain vulnerable to certain forms of
expatriation.”).
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A.  The History of the Incorporation Doctrine

The legal foundation that keeps the U.S. territories at arm’s length
can be traced to the Insular Cases, decided at the turn of the twentieth
century, and the Territorial Clause of the United States Constitution.
In particular, the impetus for and “centerpiece” of the constitutional
doctrine was a dispute over a shipment of oranges from Puerto Rico to
New York.*® In Downes v. Bidwell, the first of the Insular Cases, the peti-
tioner argued that the duty imposed on the goods as mandated by the
Foraker Act violated the Uniformity Clause of the Constitution. Under
the Uniformity Clause, all “Duties, Imposts and Excises shall be uni-
form throughout the United States.”* The Court held in a five-to-four
vote that the Foraker Act was constitutional because the Uniformity
Clause did not apply to Puerto Rico.*’ The Justices, however, differed in
their rationale.*

While the decision of the Court was written by Justice Henry
Billings Brown, no other Justice joined the opinion.*? Justice Brown
explained that the full weight of the Constitution, and in this case specif-
ically, the Uniformity Clause, did not apply because “the island of Porto
Rico [sic] is a territory appurtenant and belonging to the United States,

37 US.Consrt. art. 1V, § 3, cl. 2. See also Joseph Blocher & Mitu Gulati, Puerto
Rico and the Right of Accession, 43 YALE J. INT'L L. 229,234 (2018). “[T]he key to the
Insular Cases is not how much sovereign control over Puerto Rico they approved but
how much they held back.” Id. at 243. For a list of the decisions that comprise the
Insular Cases see supra note 11; see also De Lima v. Bidwell, 182 U.S. 1 (1901); Balzac
v. Porto Rico, 258 U.S. 298, 312 (1922) (“[T]he real issue in the Insular Cases was not
whether the Constitution extended to the Philippines or Porto Rico [sic] when we
went there, but which ones of its provisions were applicable by way of limitation upon
the exercise of executive and legislative power in dealing with new conditions and
requirements.”); Dorr v. United States, 195 U.S. 138, 143, 148 (1904) (concluding that
the Philippines had not been incorporated into the United States and that trial by jury
was not a “fundamental right.”). The arm’s length treatment of the Pacific territories
can be attributed to the acquisition of islands “separated by thousands of miles from
the political and economic epicenter of the American polity, and inhabited by large
numbers of subject peoples of difference races, languages, cultures, religions, and legal
systems than those of the then-dominant Anglo-Saxon society of the United States.”
Juan Torruella, The Insular Cases: The Establishment of a Regime of Political Apart-
heid,29 U. Pa.J. INT’L L. 283,289 (2007).

38. Adriel I. Cepeda Derieux, A Most Insular Minority: Reconsidering Judicial
Deference to Unequal Treatment in Light of Puerto Rico’s Political Process Failure,110
Corum. L. REv. 797,803 (2010).

39. US.Consr.art. 1, § 8,cl. 1; Downes v. Bidwell, 182 U.S. 244,288 (1901).

40. See generally Downes, 182 U.S. 244.

41. Id.

42. Id. at 247 (“Mr. Justice Brown announced the conclusion and judgment
of the court.”). Four Justices— White, McKenna, Gray, and Shiras—concurred with
Justice Brown’s ruling. Id. at 345 (White, J., concurring). The remaining four jus-
tices— C.J. Fuller, Harlan, Brewer, and Peckham —instead argued that the Constitu-
tion was not diminished or limited in the territories but were applied in full. Id. at 347
(Fuller, C.J., dissenting).
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but not a part of the United States within the revenue clauses of the Con-
stitution.”® In putting forth this “extension theory,” he declared that the
Constitution was to be applied to territories only if Congress chose to
“extend” it to them.* Moreover, according to Justice Brown, because
the “alien races” are so distinct “from us in religion, customs, laws, meth-
ods of taxation, and modes of thought” the territories “can nowhere be
inferred” to be part of the United States.*

The most important opinion, and the one that was treated as settled
law in subsequent Insular Cases, was the concurrence written by Justice
Edward Douglass White, who wrote for himself and two other justices.*
Justice White emphasized congressional deference and reaffirmed the
legislative branch’s plenary authority under the Territorial Clause.*’” In
creating a new legal standard known as the “incorporation doctrine,” Jus-
tice White articulated that the Constitution would apply in full only to
“incorporated territories,” or those destined for statehood, because they
are “worthy . . . of such [a] blessing.”*® Therefore, for the newly classi-
fied “unincorporated territories” not slated for statehood, “the question
which arises is, not whether the Constitution is operative, for that is
self-evident, but whether the provision relied on is applicable.”® As such,
because Puerto Rico was deemed an unincorporated territory since “it
was foreign to the United States in a domestic sense,” only “fundamental
rights” created under the Constitution would be applied.

The Insular Cases birthed a new legal fiction, boxing the territorial
islands into a gray area by classifying them as “unincorporated” terri-
tories. Following the Northwest Ordinance of 1787 common practice
was that new territories would always ultimately be incorporated into
the union as states; the Insular Cases, however, changed what was once
a transitionary status (being “unincorporated”) into a completely new

43. Id. at 287 The U.S. government misspelled Puerto Rico as the “American-
ized corruption” “Porto Rico” until 1932. See James L. Dierz, EcoNomic HISTORY OF
PuerTO Rico: INSTITUTIONAL CHANGE AND CAPITALIST DEVELOPMENT 85 (1986).

44. Downes, 182 U.S. at 251.

45. Id. at 250-51,287.

46. Balzac v. Porto Rico, 258 U.S. 298, 305 (1922) (“The Insular Cases reveal
much diversity of opinion in this Court as to the constitutional status of the territory
acquired by the Treaty of Paris ending the Spanish War, but the Dorr Case shows that
the opinion of Mr. Justice White of the majority, in Downes v. Bidwell, has become
the settled law of the court.”); Stanley K. Laughlin, Jr., Cultural Preservation in Pacific
Islands: Still a Good Idea—and Constitutional, 27 U. Haw. L. Rev. 331, 343 (2005).

47 US.Const. art. IV, § 3, cl. 2; Downes v. Bidwell, 182 U.S. 244,287-345 (1901)
(White, J., concurring).

48. Downes, 182 U.S. at 311-12 (White, J., concurring); Sean Morrison, Foreign
in a Domestic Sense: American Samoa and the Last U.S. Nationals,41 HASTINGS CONST.
L.Q.71,103 (2013).

49. Downes, 182 U.S. at 292 (White, J., concurring).

50. Id. at 341 (White, J., concurring); Laughlin, Jr., supra note 46.
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category that a territory might never leave.” In fact, the doctrine was so
unprecedented that Justice John Marshall Harlan declared in his dissent
that, “I am constrained to say that this idea of ‘incorporation’ has some
occult meaning which my mind does not apprehend. It is enveloped in
some mystery which I am unable to unravel.”>?> Soon after the Downes
decision was announced, a legal commentator remarked that the “Insular
Cases,in the manner in which the results were reached, the incongruity of
the results, and the variety of inconsistent views . . . [were] without a par-
allel in our judicial history.”

The incorporation doctrine comports with notions of Manifest
Destiny and racist principles prevalent during the time.>* It allowed the
United States to “expand its sphere of political, economic, and military
influence through direct and indirect annexation of other lands, while at
the same time denouncing imperialism elsewhere and remaining com-
fortable with its conscience.”> In contextualizing the decision, it should
come as no surprise that the membership of the Court that decided
the Insular Cases was almost exactly the same as that of the Court that
espoused the “separate but equal” doctrine in Plessy v. Ferguson.>

51. Arnalda Cruz-Malavé, The Oxymoron of Sexual Sovereignty: Some Puerto
Rican Literary Reflections, 19 CENTRO J. 51, 61-62 (2007); Ediberto Romén & Theron
Simmons, Membership Denied: Subordination and Subjugation Under United States
Expansionism,39 SAN DieGo L. REv. 437451 (2002) (“Congress produced [the] North-
west Ordinance of 1787 to address the political and economic problems of the North-
west Territory. It eventually became the archetype for development of all territorial
acquisitions.”).

52. Downes, 182 U.S. at 391 (Harlan, J., dissenting).

53. Charles E. Littlefield, The Insular Cases, 15 Harv. L. REv. 169 (1901).

54. Although the concept of Manifest Destiny originally encompassed the con-
tinental expansion to the Pacific Ocean and was considered a tactic for increasing
the number of pro-slavery States, after the Civil War similar themes were adopted
by the Republican expansionists as a slogan for overseas conquests. Juan R. Tor-
ruella, Ruling America’s Colonies: The Insular Cases, 32 YALE L. & PoL’y REv. 57, 60
n.12 (2013). See also STANLEY K. LAUGHLIN, JR., THE Law OF UNITED STATES TERRI-
TORIES AND AFFILIATED JURISDICTIONS § 10.10, 181 (1995) (“Ironically, the incorpora-
tion doctrine which originally legitimated popular desire to fulfill America’s manifest
destiny now provides the theoretical basis for assuring a large measure of territorial
self-determination.”); Torruella, supra note 37, at 287 (“When placed in their historic
context, the Insular Cases represent a constitutional law extension of the debate over
the Spanish-American War of 1898 and the imperialist/manifest destiny causes which
that conflict promoted.”).

55. Ediberto Roman, Empire Forgotten: The United States’ Colonization of
Puerto Rico, 24 ViLL. L. Rev. 1119, 1148 (1997). The United States government dis-
tanced itself from its imperialistic past by creating the unincorporated territory which
“did not fit in the vocabulary of classic colonialism.” Id. By “deceptively chang[ing]
traditional colonial doctrinal parlance,” the United States sought to avoid being la-
beled a colonizer. Id.

56. JuaN R. TorRUELLA, THE SUPREME COURT AND PUERTO Rico: THE DOCTRINE
OF SEPARATE AND UNEQUAL 3-5 (1988) (drawing comparisons between Plessy v. Fergu-
son and the Insular Cases); see Plessy v. Ferguson, 163 U.S. 537 (1896).
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B.  The Impractical and Anomalous Standard

The Downes opinion and subsequent decisions comprising the
Insular Cases established the rule that only Constitutional rights so “fun-
damental in nature” to “the basis of all free government, which cannot
be with impunity transcended,” are available to the inhabitants of the
U.S. territories.”” What is fundamental in the territorial context, how-
ever, is separate and distinct from the fundamental rights guaranteed in
a due process context.”® Legal scholar Stanley Laughlin recognized the
intrinsic problems of such an amorphous definition.”® This flexible stan-
dard “encourage|s] judicial legislation and unwarranted judicial activism.
These rights more often than not turned out to be the rights of the rich
and powerful and were used to prevent reform.”® Because the Court
failed to articulate a clear rule, circuit courts have split in subsequent
decisions in evaluating which rights are sufficiently fundamental to apply
to the territories.”! For example, in evaluating challenges brought by res-
idents of the territories, the D.C. Circuit ruled that the Sixth Amendment
right to a criminal jury trial was a fundamental right, while the Ninth Cir-
cuit concluded otherwise.*

In response to this doctrinal ambiguity, various courts have drawn
upon Justice Harlan’s concurrence in Reid v. Covert, another of the

57 Downes v. Bidwell, 182 U.S. 244,291 (1901) (White, J., concurring); Dorr v.
United States, 195 U.S. 138, 147 (1904); see Reid v. Covert,354 U.S. 1,75 (1957) (Harlan,
J., concurring) (“[T]he question is which guarantees of the Constitution should apply
in view of the particular circumstances, the practical necessities, and the possible alter-
natives which Congress had before it.”); Balzac v. Porto Rico, 258 U.S. 298,310 (1922)
(“The jury system postulates a conscious duty of participation in the machinery of jus-
tice which it is hard for people not brought up in fundamentally popular government
at once to acquire.”).

58. Marybeth Herald, Does the Constitution Follow the Flag into the United
States Territories or Can It Be Separately Purchased and Sold?,22 HASTINGS CONST.
L.Q. 707, 714-715 (1995); Carlos R. Soltero, The Supreme Court Should Overrule the
Territorial Incorporation Doctrine and End One Hundred Years of Judicially Con-
doned Colonialism,22 CuaicaNo-LatiNo L. REv. 1, 18 (2001).

59. Laughlin, Jr., supra note 46, at 372.

60. See Malavet, supra note 16, at 187 (“[T]he Supreme Court articulated a
flexible test that gives great deference to the political branches of government. The
Court chose to engage in a case-by-case and right-by-right analysis to decide which
of the individual protections guaranteed in the Constitution to U.S. citizens in the
territory. . .. ”).

61. Adam Clanton, Born to Run: Can an American Samoan Become President?,
29 UCLA Pac. Basix L.J. 135, 151 (2012); see Gerald L. Neuman, Closing the Guanta-
namo Loophole, 50 Loy. L. Rev. 1, 14 (2004).

62. Northern Mariana Islands v. Atalig, 723 F.2d 682, 690 (9th Cir. 1984) (right
to jury trial is not a fundamental right); King v. Morton, 520 F.2d 1140, 1147 (D.C. Cir.
1975) (requesting on remand that there be a finding if trial by jury would be “imprac-
tical and anomalous”); King v. Andrus, 452 F. Supp. 11, 17 (D.D.C. 1977) (finding jury
trials to be a fundamental right because it is not “impractical and anomalous.”); Clan-
ton, supra note 61.
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Insular Cases, in which he established that analysis into whether a fun-
damental right is applicable to a territory will depend on “the particular
local setting, the practical necessities, and the possible alternatives.”®
By considering these factors, a court will be able to ascertain whether
a right is “impractical and anomalous” and therefore unsuited for a ter-
ritory.% The “impractical and anomalous” test represents a “workable
standard for finding a delicate balance between local diversity and con-
stitutional command.”® Indeed, it was this standard that the Court later
adopted in Boumediene v. Bush when it ruled that enemy combatants
have a constitutional right to habeas corpus review while detained at
Guantanamo Bay.%

According to Laughlin, two questions are at the center of the test.
First, the impracticality determination requires an inquiry into whether
the territory’s culture will make the right unworkable.”” Second, in ana-
lyzing anomalousness, the question is whether applying the asserted
constitutional provision would damage or destroy the territory’s culture.®

The Ninth Circuit’s decision in Wabol v. Villacrusis illustrates how
a court engages in an “impractical and anomalous” analysis.*” At issue
was whether the CNMI was able to impose race-based restrictions on
Commonwealth land.” The court reconfirmed the holding of the Insular
Cases and clarified that the United States Constitution applies “ex pro-
prio vigore—of its own force —only if that territory is ‘incorporated.”””!
As such, only fundamental constitutional rights that are neither imprac-
tical nor anomalous would be applicable to the CNMIL™ The court
concluded that application of equal protection principles to the territo-
ry’s land alienation restriction would “interfere with . . . our international

63. Reid v. Covert, 354 U.S.1,75,77 (1957) (Harlan, J., concurring).

64. Id. at 74-76.

65. Wabol v. Villacrusis, 958 F.2d 1450, 1461 (9th Cir. 1990).

66. Boumediene v. Bush, 553 U.S. 723,770-771 (2008); Serrano, supra note 11, at
410-411.

67 Laughlin, Jr. supra note 46, at 331-32. It is important to note that the word
culture itself is fluid. According to anthropologists and sociologists, “the term is gen-
erally recognized as the set of ‘learned traits shared by a group of people’ including be-
liefs, values, language, and religion.” Rose Cuison Villazor, Problematizing the Protec-
tion of Culture and the Insular Cases, 131 Harv. L. Rev. F. 127 146-47 (2018) (quoting
Kim Forde-Mazrui, Does Racial Diversity Promote Cultural Diversity?: The Missing
Question in Fisher v. University of Texas, 17 LEwis & CLARK L. REv. 987, 995 (2013)).

68. Laughlin, Jr., supra note 46, at 331-32. These two questions were asked in a
case in which the issue was whether the right to a jury trial was applicable to American
Samoa. “The twofold question was whether juries would work in American Samoa
and whether it would be feasible, practically speaking, to institute them.” Christina
Duffy Burnett, A Convenient Constitution? Extraterritoriality After Boumediene, 109
Corum. L. REV. 973, 1006 (2009); see King v. Morton, 520 F.2d 1140 (D.C. Cir. 1975).

69. See generally Wabol v. Villacrusis, 958 F.2d 1450 (9th Cir. 1990).

70. Id.

71. Id. at 1459.

72. Id.
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obligations” and the United States’ “pledge to preserve and protect
[CINMI culture and property.”” The Ninth Circuit announced that this
aspect of equality is not “fundamental in the international sense” and is
therefore “impractical and anomalous,”™ and held that the race-based
restrictions survived legal challenge.

II. THE CURRENT STATE OF LGBTQ RIGHTS IN THE U.S.
TERRITORIES

A. LGBTQ Rights and Public Opinion in the United States

The beginning of the United States LGBTQ rights movement is
often attributed to the Stonewall riots in 1969, during which queer patrons
protested a police raid at a New York bar.”” Since then, the movement
has evolved from being run by small liberationist groups which arguably
often centered the experiences of white gays and lesbians to efforts to
include the transgender community and intersectional experiences, inter
alia, of class and race.” Historically, queer advocates have focused on
finding commonalities within the LGBTQ spectrum in order to best
inform and strategize how issues are to be decided and “what strategies
best serve[] sexual minorities in America.””” In other words, advocates
have often viewed their work through a national lens, anticipating that
their work would ultimately have an impact on all LGBTQ people across
the country.

While stigma and discrimination against LGBTQ people persist to
this day, there have been signs of progress as a result of this approach. For
example, the United States was heralded by one news source in 2019 as
“rapidly becoming a post-gay country.”’® Once deemed “criminal subver-

73. Id. at 1462.

74. Id. at 1460, 1462.

75. Nan D. Hunter, Identity, Speech, and Equality, 79 Va. L. REv. 1695, 1702-03
(1993) (“By consensus, the Stonewall rebellion in June 1969 marks the beginning of
the lesbian and gay political movement.”); Vern Bullough, When Did the Gay Rights
Movement Begin?, Hist. NEws NETWORK (April 17,2005), http://historynewsnetwork.
org/article/11316 [https://perma.cc/LM3A-D7LM].

76. See Marie-Amélie George, The LGBT Disconnect: Politics and Perils of Le-
gal Movement Formation, 2018 Wis. L. Rev. 503, 526 (2018) (“Those on the sexual
margins of American society have long divided themselves based on how closely they
hewed to gender norms, with the more transgressive members of the community typ-
ically at the bottom of the social hierarchy.”); Leachman, From Protest to Perry, supra
note 19, at 1677-78 (“Lesbians and gay men often organized separately, splintering
movement organizations along gender lines. Movement organizations were often fur-
ther diversified by specific intersectional identities, such as intersectional racial-sexual
identities, creating organizations with names like the Gay Asian Pacific Alliance and
Gay American Indians.”).

77 George, supra note 76, at 541.

78. JamesKirchick, The Struggle for Gay Rights is Over, ATLANTIC (June 28,2019),
https://www.theatlantic.com/ideas/archive/2019/06/battle-gay-rights-over/592645
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sives,” “deviants,” and “mentally illI’; today LGBTQ people are viewed
as “benign” and “ubiquitous” by “most of America.”” In fact, accord-
ing to a 2020 study by the Public Religion Research Institute, nearly
three-quarters of the 40,000 Americans surveyed opposed LGBTQ dis-
crimination in employment and housing; approximately 62 percent of
respondents supported same-sex marriage.>

For transgender Americans, progress has not followed the same tra-
jectory: The law and public policy have often been used to fight against
progress for transgender rights, as evidenced by the Trump Adminis-
tration’s ban on transgender people serving in the U.S. military and
the recent slate of state-level bills seeking to restrict access to gender-
affirming care for transgender youth (with eight such bills introduced in
the first few weeks of 2020).8! However, a 2019 survey found that 62 per-
cent of respondents had become “more supportive of transgender rights”
compared to their views five years ago.*

B. LGBTQ Rights in the Territories

The LGBTQ rights movement has achieved notable gains at the
local, state, and federal levels. However, outside of enjoying the pro-
tection granted by the limited number of federal statutes that explicitly

[https://perma.cc/2PL9-DMSV].

79. See id.; George, supra note 76, at 504.

80. Oscar Lopez, Most Americans Seen Backing LGBT+ Rights, but Reli-
gion Still a Flashpoint, REUTERS (Apr. 15, 2020), https://www.reuters.com/article/
us-lgbt-survey-trfn/most-americans-seen-backing-lgbt-rights-but-religion-still-
a-flashpoint-idUSKCN21X356  [https://perma.cc/YHS7-XR8L]|;,  Homosexuality,
Gender and Religion, PEw RESEARCH CTR. (Oct. 5, 2017), https://www.people-press.
org/2017/10/05/5-homosexuality-gender-and-religion [https://perma.cc/25D5-WG2C].
Itis important to note that, despite increasing public support, more than half the states
and the federal government maintain laws and policies that discriminate against (or
otherwise fail to prevent discrimination against) LGB people. See generally Gregory
B. Lewis & Seong Soo Oh, Public Opinion and State Action on Same-Sex Marriage,
40 StaTE & LocaL Gov't REv. 42 (2008) (finding that public opinion drives “morality
policy” except for gay rights issues.).

81. See Kirchick, supra note 78; Trump Administration Announces Begin-
ning of Transgender Military Ban on April 12, NaT’L CTR. TRANSGENDER EQUAL.
(Mar. 12, 2019), https:/transequality.org/press/releases/trump-administration-an-
nounces-beginning-of-transgender-military-ban-on-april-12 [https://perma.cc/
6CAP-FXKS5]; Kristin Lam, National Firestorm on Horizon as States Consider
Criminalizing Transgender Treatments for Youths, USA Topay (Feb. 6, 2020), https://
www.usatoday.com/story/news/nation/2020/02/06/transgender-youth-transition-treat-
ment-state-bills/4605054002 [https://perma.cc/J7TMD-LKEZ].

82. Daniel Greenberg et al., America’s Growing Support for Transgender Rights,
PuB. RELIG. RESEARCH INsT. (June 11, 2019), https://www.prri.org/research/ameri-
cas-growing-support-for-transgender-rights [https:/perma.cc/N9AH-AKL3]. In one
Gallup poll, 71 percent of adults support openly transgender men and women in the
military. Justin McCarthy, In U.S., 71 % Support Transgender People Serving in Mili-
tary, GALLUP (June 20, 2019), https://news.gallup.com/poll/258521/support-transgen-
der-people-serving-military.aspx [https://perma.cc/BFW6-SX3E].
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protect against sexual orientation and gender identity discrimination,
LGBTQ people in the territories have seen little of that federal-level
progress because of the Insular Cases.®*

A report by the Movement Advancement Project and Lambda
Legal (the MAP Report) provides a helpful starting framework for
analyzing the state of LGBTQ rights in the territories because of its con-
sideration of laws and policies implicating sexual orientation and gender
identity, including those shaped by post-Obergefell lawsuits necessitated
by the Insular Cases.® As a preliminary matter, sexual orientation laws
and policies are defined as those that take into consideration “a person’s
pattern of emotional, romantic, or sexual attraction (or lack thereof)
to people. Laws that explicitly mention sexual orientation primarily
target, whether for protection or harm, lesbian, gay, and bisexual people.
Transgender people can also be affected by laws that explicitly mention
sexual orientation.”® Laws and policies that target gender identity and
expression are independent and distinct from those that target sexual
orientation.’” Additionally, these laws can apply to people who may not

83. There appear to only two such statutory protections at the federal level: the
Matthew Shepard and James Byrd J. Hate Crimes Prevention Act and the Violence
Against Women Act. See 18 U.S.C. § 249 (2009); 42 U.S.C. §§ 13701-14040 (2006).
However, the Violence Against Women Act expired in February 2019, with its reau-
thorization stalled in the Senate as of this writing. See Jay Willis, Why Can’t the Senate
Pass the Violence Against Women Act?, GQ (Dec. 13,2019), https://www.gq.com/story/
senate-violence-against-women-act [https://perma.cc/BC4P-F794].

84. For example, covered employers in the territories are subject to Title VII’s
requirements (just as they would be if in the states) based on the text of the law as
enacted by Congress, meaning that the Court’s recent decision in Bostock applies to
the territories and is therefore an instance, albeit a rare one, of federal-level prog-
ress reaching both the states and territories. See 42 U.S.C. § 2000e (2018) (defin-
ing “covered employers” without reference to their geographic location and instead
based on number of employees and whether in an “industry affecting commerce;”
defining “industry affecting commerce,” in part, as activities which would hinder or
obstruct commerce or its free flow; defining “commerce” as “trade, traffic, commerce,
transportation, transmission, or communication among the several States; . . . or with-
in . .. a possession of the United States” and noting that “States” for the purposes
of the subchapter include “Puerto Rico, the Virgin Islands, American Samoa, [and]
Guam...."”).

85. LGBT Policy Spotlight: LGBT Equality in the U.S. Territories, MOVEMENT
ADVANCEMENT PROJECT & LAMBDA LEGAL 7 (June 2019), http://www.lgbtmap.org/pol-
icy-spotlight-us-territories [https://perma.cc/S3ZD-5RDV] [hereinafter LGBT Policy
Spotlight).

86. Snapshot: LGBTQ Equality By State, MOVEMENT ADVANCEMENT PROJECT,
http://www.lgbtmap.org/equality-maps [https://perma.cc/SMWN-3BNR].

87 Andrew Park, Comment on the Definition of Sexual Orientation and Gender
Identity Submitted to the Drafting Committee, Yogyakarta Principles on the Application
of International Human Rights Law to Sexual Orientation and Gender Identity, WIL-
LiaMs INsT. (Feb. 17, 2017), https://williamsinstitute.law.ucla.edu/wp-content/uploads/
Yogyakarta-Review-SOGI-Definition.pdf (“[T]he definition clarifies gender identi-
ty and sexual orientation as independent concepts. This clarification is important as
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be transgender, “but whose sense of gender or manner of dress does not
adhere to gender stereotypes.”®

Due to the scope of this Note, the following Part will only analyze
laws and policies that are specific to each U.S. territory,and as such will not
discuss applicable federal statutes and regulations. However, it is noted
that the few federal laws that do contain express protections for LGBTQ
people, such as the Matthew Shepherd and James Byrd Hate Crime Pre-
vention Act of 2009, extend to the U.S. territories.® Additionally, this
Note’s discussion of existing nondiscrimination protections inclusive of
sexual orientation and gender identity will focus on laws which explicitly
include such bases within their protections. That being said, it is likely
that other nondiscrimination protections which do not explicitly include
sexual orientation and gender identity, but do explicitly protect against
sex discrimination, nonetheless provide protections against such dis-
crimination (as forms of sex discrimination) per the Court’s reasoning in
Bostock v. Clayton County.”®

This Part will survey territorial laws using the MAP Report’s seven
broad categories: relationship and parental recognition, nondiscrimina-
tion laws, religious exemption laws, LGBT youth laws and policies, health
care policies, criminal justice policies, and accurate identity documents.”
The MAP Report ranks territories based on their positive and negative
laws and policies: Puerto Rico is ranked “high” in terms of protections
with a score of 21.75 (out of a total of 40.5).” The other four territories

many people conflate sexual orientation and gender identity based on the assumption
that same-sex desire steers, or is steered by, an individual’s gender identity.”); see An-
gela Clements, Sexual Orientation, Gender Nonconformity, and Trait-Based Discrim-
ination: Cautionary Tales from Title VII and an Argument for Inclusion, 24 BERKELEY
J. GENDER, L. & JUsT. 166, 199 (2009) (demonstrating that folding LGBTQ identities
into a single personhood “may under-protect gender nonconforming heterosexu-
als. . . . [since] the harms associated with discrimination and harassment based on
gender nonconformity cut across sexual orientations.”); Ilona M. Turner, Sex Stereo-
typing Per Se: Transgender Employees and Title VII, 95 CALIF. L. REv. 561, 572 (2007)
(“It is inaccurate to conflate sexual orientation with gender nonconformity, and such
semantic sloppiness has no place in the law. . .. ”).

88. Methodology/More Information, MOVEMENT ADVANCEMENT PRrOJECT, https:/
www.lgbtmap.org/rubrichtm?v=9 [https://perma.cc/C92S-KCZS].

89. See supra note 82.

90. 140 S. Ct. 1731 (2020).

91. See LGBT Policy Spotlight, supra note 85, at 7.

92. Id.at7 The MAP Report issues positive points to territories for LGBTQ-in-
clusive or protective policies and laws, while points are deducted for discriminatory or
harmful policies and laws. LGBTQ Policy Spotlight: Mapping LGBTQ Equality: 2010
to 2020, MOVEMENT ADVANCEMENT ProJECT 3, https://www.lgbtmap.org/file/2020-tal-
ly-report.pdf (last visited March 17 2020). The territories are given three tallies: a
Sexual Orientation tally, a Gender Identity tally, and an Overall tally. Id.
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are ranked “low:”** Guam has a total score of 7, the Virgin Islands a 5.5,
American Samoa a 1.5, and the CNMI a 0.5.*

1. Puerto Rico

Puerto Rico is celebrated as the most progressive U.S. territory for
its LGBTQ protections.” In fact, the territory markets itself to tourists
as the “LGBT capital of the Caribbean.””® This self-designation argu-
ably represents a cultural shift away from the conservative and religious
values sometimes considered to be at the core of the territory.” Per-
haps reflective of such a shift, in 2016 the Puerto Rico Senate confirmed
Associate Justice Maite Oronoz Rodriguez as Chief Justice of the Com-
monwealth’s highest court—making her the first openly queer chief
justice in the United States.”® Some have characterized the Chief Jus-
tice’s confirmation as representing a “momentous step towards achieving
a judiciary that reflects the full and rich diversity of our country.””

Puerto Rico offers expansive protections for LGBTQ people, at
times explicitly covering both sexual orientation and gender identity.
For example, in 2013, the territory promulgated two pro-LGBTQ laws

93. LGBT Policy Spotlight, supra note 85, at 7.

94. Id. When comparing the rankings between the territories and the states,
there are 4 states that rank in the “Negative Overall Policy Tally,” 22 states and 4 ter-
ritories in the “Low Policy Overall Tally,” 6 states in the “Medium Overall Policy Tally,
and 18 states and Puerto Rico in the “High Overall Policy Tally.” Id.

95. Alys Brooks, In Puerto Rico, LGBTQ Political Victories Pile Up. But
Challenges Remain., REWIRE NEws Grr. (July 10, 2019), https://rewire.news/arti-
¢cle/2019/07/10/in-puerto-rico-lgbtq-political-victories-pile-up-but-challenges-remain
[https://perma.cc/CH8G-ESQLY]; LGBT Policy Spotlight, supra note 85.

96. Maria Soledad Ddvilla Calero, Puerto Rico Marketing Organization Pitch-
ing Island’s Inclusiveness, CARIBBEAN Bus. (June 11, 2019), https://caribbeanbusiness.
com/puerto-rico-marketing-organization-pitching-islands-inclusiveness  [https://per-
ma.cc/6LP9-JZGE]; see Alejandra Rosa & Patricia Mazzei, ‘A Space Where You Could
Be Free’: Puerto Rico’s L.G.B.T. Groups Rebuild After a Hurricane, N.Y. Times (July
7, 2019), https://www.nytimes.com/2019/07/07/us/puerto-rico-Igbtq-religious-freedom.
html [https://perma.cc/RD5Y-YKC2].

97 Brooks, supra note 95 (“Fifty-six percent of residents of the territory are
Catholic, according to the Pew study, which is about the same proportion of all U.S.
Latinos. (A third of Puerto Ricans are Protestant, and the same study found that Puer-
to Rico Protestants were less likely than Catholics to support marriage equality.”);
Mark B. Padilla et al., Trans-Migrations: Border-Crossing and the Politics of Body
Modification Among Puerto Rican Transgender Women, 28 INT'L J. SExuaL HEALTH
261, 263 (2016) (“Puerto Rico has often been described in the Social Sciences lit-
erature as possessing conservative cultural norms and beliefs regarding gender and
sexuality.”).

98. Omar Gonzalez-Pagan, Lambda Legal Applauds Historic Confirmation
of First Openly Lesbian Chief Justice in the Country to Puerto Rico Supreme Court,
LamBpa LEGAL (Feb. 23, 2016), https://www.lambdalegal.org/blog/20160223_histor-
ic-confirmation-first-openly-lesbian-chief-justice-puerto-rico-supreme-court [https:/
perma.cc/TWU2-58MY].

99. Id.
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inclusive of both—a prohibition on employment discrimination and pro-
tections against domestic violence.'” Under the antidiscrimination law,
private employers are prohibited from discriminating against employees
on the basis of sexual orientation or gender identity with respect to their
salary, rank, job privileges, and hiring."” The Commonwealth similarly
redefined the “merit principles” for the territory’s educational system,'*
career opportunities within municipalities,'”® and appointments to com-
munity boards'™ and executive agencies,'® to prohibit sexual orientation
and gender identity discrimination. With respect to the Commonwealth’s
domestic violence law, its update contained language to reaffirm “its con-
stitutional commitment to protect the life, security, and dignity of men
and women regardless of . . . sexual orientation [or] gender identity”1%
and redefined “[c]ohabitation,” “[i]ntimate relationship,” and “[d]omes-
tic abuse” to be inclusive of sexual orientation and gender identity.'”” Just
as importantly, this law now also requires that law enforcement agents
take every measure to protect a domestic violence victim, regardless of
whether they are LGBTQ.!®

Other areas with statutory protections explicitly inclusive of both
sexual orientation and gender identity in Puerto Rico include public utili-
ties and health care. Under one law, the territory prohibits public utilities
from refusing to offer or provide electric power service on the bases of

100. See PR. Laws ANN. tit. 29 § 146 (2013); PR. Laws AnN. tit. 8 § 601 (2013).

101. PR. Laws ANN. tit. 29 § 146 (2013).

102. PR. Laws ANN. tit. 18 § 274p (d) (2013) (“Meriti principle.—Refers to
the concept that all employees of the education system should be selected, trained,
promoted, retained and treated in all that concerns their job, based on their capa-
bilities, without discrimination on the basis of . . . sexual orientation, [and] gender
identity. ... 7).

103. PR. Laws ANN. tit. 21 § 4557 (2013) (“Ever municipality shall offer the
opportunity to compete for career positions to any qualified person who wishes to
participate in the public functions of the municipality. This participation shall be es-
tablished according to merit, without discrimination based on . . . sexual orientation,
[and] gender identity. . .. 7).

104. PR. Laws ANN. tit. 21 § 4608 (2013) (‘Members shall hold office during the
term of their appointments or until their successors take office. Said Boards shall be
the representative bodies of various ideological, social, and economic sectors of the
community in which they are constituted. To that end, the municipality shall not dis-
criminate based on . . . sexual orientation, [and] gender identity. . . . 7).

105. PR. Laws AnN. tit. 3 § 1462b (2013) (“Agencies shall offer the opportuni-
ty of competing in their recruitment and selection procedures, to any qualified per-
son . . . without discrimination on the basis of . . . sexual orientation, [and] gender
identity. ... ”).

106. PR. Laws ANN. tit. 8 § 601 (2013).

107 PR.Laws ANN. tit. 8 § 602 (2013). The Puerto Rico legislature also ensured
protections against physical, psychological, and sexual abuse. P.R. Laws ANN. tit. 8
§ 631 (2013); PR. Laws ANN. tit. 8 § 632 (2013); PR. Laws AnN. tit. 8 § 635 (2013).

108. PR. Laws ANN. tit. 8 § 640 (2013).
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sexual orientation or gender identity.!” If such discrimination is found,
the Puerto Rico Energy Commission is authorized to revoke an offend-
ing company’s certification.!’® Similarly, a 2013 law provides that no
“patient, consumer or user of health care medical and hospital services
shall be discriminated” against for reasons including sexual orienta-
tion.!'! While this law does not specifically enumerate gender identity,
a 2009 statute allows a patient to file an administrative complaint if “a
provider or an insurer has acted discriminatorily against a patient for rea-
sons of . . . sexual orientation, [or] gender identity.”!1?

Turning to sexual orientation—specific laws and policies, Puerto
Rico currently follows the Court’s mandate in Obergefell v. Hodges and
recognizes same-sex marriages, but this was not the case immediately
following that decision (unlike in most states).'"* Instead, litigation was
necessary, as a result of the Insular Cases as discussed later in this Note,
to confirm whether the fundamental right to marry recognized by the
Court was extended to those in Puerto Rico, even in spite of their status
as U.S. citizens. In a per curiam opinion, the U.S. Court of Appeals for
the First Circuit concluded that “[t]he constitutional rights at issue here
are the rights to due process and equal protection, as protected by both
the Fourteenth and Fifth Amendments to the United States Constitu-
tion. Those rights have already been incorporated as to Puerto Rico.”!*
As such, the First Circuit determined that Puerto Rico’s ban on same-sex
marriage was unconstitutional.!s

With respect to laws and policies specific to gender identity and
expression, Puerto Rico’s Department of Transportation and Public
Works does not require that transgender persons show proof of a medical
procedure or updated birth certificate to correct their gender designa-
tion on an identification document.!'S This policy directly aligns with
statements from professional medical organizations such as the World
Professional Association for Transgender Health, which prescribe that
“[n]either genital appearance nor reconstruction is required for social

109. PR. Laws ANN. tit. 22 § 1054b (2016).

110. PR. Laws ANN. tit. 22 § 1054m (2014).

111. PR. Laws ANN. tit. 24 § 3048 (2000).

112. PR. Laws ANN. tit. 24 § 3055 (2009).

113. See Obergefell v. Hodges, 135 S. Ct. 2584 (2015) (holding the right to marry
is a fundamental right and the Due Process and Equal Protection Clauses of the Four-
teenth Amendment prohibit same-sex couples from being denied that right).

114. In re Conde Vidal, 818 F.3d 765, 766 (1st Cir. 2016) (per curiam) (citing Ex-
amining Bd. of Eng’rs, Architects & Surveyors v. Flores de Otero, 426 U.S. 572, 600
(1976)).

115. Id. at 767

116. Complaint for Declaratory and Injunctive Relief at 14, 17, Arroyo Gonzalez
v. Rossello Nevares, 305 F. Supp. 3d 327 (D.P.R. 2018) (No. 3:17 Civ. 01457).
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gender recognition, and so no surgery should be a prerequisite for iden-
tity document or record changes.”!’

A federal court in 2018 required the territory to implement the
same policy for birth certificates.!”® Prior to this decision, the Common-
wealth allowed the gender marker on birth certificates to be changed
through a strike-out line format, which in turn could disclose one’s trans-
gender identity.'"” Judge Carmen Consuelo Cerezo determined that this
“forced disclosure . . . violates [transgender people’s] constitutional right
to decisional privacy. Much like matters relating to marriage, procre-
ation, contraception, family relationships, and child rearing, ‘there are few
areas which more closely intimate facts of a personal nature’ than one’s
transgender status.”'* Judge Cerezo opined that forcing one to disclose
their transgender identity “chills speech and restrains engagement in the
democratic process in order for transgenders [sic| to protect themselves
from the real possibility of harm and humiliation. The Commonwealth’s
inconsistent policies not only harm the plaintiffs before the Court; they
also hurt society as a whole by depriving all from the voices of the trans-
gender community.” !

As a result of the original policy and this litigation, Puerto Rico’s
identification policy is more liberal even than those in some of the
states.!”? Even positive policies, however, may fail certain subpopulations
of the LGBTQ community. For example, despite these developments
for gender marker changes on driver’s licenses and birth certificates in

117, Position Statement on Medical Necessity of Treatment, Sex Reassignment,
and Insurance Coverage in the USA, WORLD PROF’L AsS’N FOR TRANSGENDER HEALTH 3
(Dec. 21, 2016), https://www.wpath.org/media/cms/Documents/Web % 20Transfer/Pol-
icies/WPATH-Position-on-Medical-Necessity-12-21-2016.pdf.

118. Arroyo Gonzalez, 305 F. Supp. 3d at 335.

119. Id. at 334.

120. Id. at 333.

121. Id.

122. Each state and U.S. territory promulgates its own rules and processes for
IDs, resulting in a hodgepodge of inconsistent policies. Dean Spade, Documenting
Gender, 59 Hastings L.J. 731, 766-72 (2008). Currently, there are fifteen states and
one territory that mandate proof of gender confirmation surgery to correct a gender
marker on a birth certificate. Identity Document Laws and Policies, MOVEMENT AD-
VANCEMENT PROJECT, https://www.lgbtmap.org/equality-maps/identity_document_laws
[https:/perma.cc/LF6J-QPAD]. The fifteen states and one territory include: Arizona,
North Dakota, Nebraska, Louisiana, Arkansas, Missouri, lowa, Wisconsin, Michigan,
Kentucky, Alabama, Georgia, North Carolina, Maine, New Hampshire, and Guam.
Id. Three states—Idaho, Ohio, and Tennessee —prohibit gender markers from being
amended altogether. Id. According to the 2015 U.S. Transgender Survey, only 11
percent of transgender respondents had their correct name and gender on all identifi-
cation documents. SANDY E. JAMES ET AL., NAT’L CTR. TRANSGENDER EQUAL., THE RE-
PORT OF THE 2015 U.S. TRANSGENDER SURVEY 82 (2016), https:/transequality.org/sites/
default/files/docs/usts/USTS-Full-Report-Decl7pdf. The survey also found that 49
percent of respondents did not have an ID with their preferred name and 67 percent
did not have an ID with their identifying gender. Id.
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Puerto Rico, the Commonwealth currently does not provide a nonbinary
gender option for either document.'?

While the MAP Report gave Puerto Rico the highest overall posi-
tive tally amongst the U.S. territories for its sexual orientation and gender
identity policies, it is important to note that Puerto Rico still lacks a full
panoply of explicit statutory protections for queer people.* For example,
Puerto Rico does not provide explicit protections for second-parent adop-
tions involving unmarried couples and against discrimination in adoption
or foster care for transgender parents, or an LGBTQ-inclusive definition
of spouse/partner under its family leave laws.'"” Under its nondiscrimina-
tion laws, the territory does not have laws that explicitly protect against
sexual orientation and gender identity discrimination in housing, public
accommodations, or credit and lending.'” Additionally, Puerto Rico does
not offer explicit protections for queer youth in the child welfare system,
and has not banned the use of the gay and transgender “panic” defenses.
And, there are no laws that explicitly proscribe insurance providers from
excluding coverage for transgender-specific care.'?’

Furthermore and quite importantly, LGBTQ people in the Com-
monwealth continue battling against homophobia and transphobia, even
within their highest offices of government.!”® In the summer of 2019, for
example, Puerto Rico Governor Ricardo Rosselld resigned amid a scan-
dal over a series of homophobic, transphobic, and sexist texts among

123. Puerto Rico’s Equality Profile, MOVEMENT ADVANCEMENT PRroOJECT, http://
www.lgbtmap.org/equality_maps/profile_state/PR [perma.cc/3F8B-4AAC]; Brooks,
supra note 95. Currently, sixteen states and the District of Columbia provide a
nonbinary option for IDs. These states include California, Colorado, Indiana, Illi-
nois, New Hampshire, Pennsylvania, Maryland, Minnesota, Massachusetts, Nevada,
Utah, Hawai’i, Maine, Vermont, Oregon, Arkansas. Mey Rude, This State Just Be-
came the 16th to Roll Out Nonbinary IDs, Out (Nov. 13, 2019), https://www.out.com/
transgender/2019/11/13/state-just-became-16th-roll-out-nonbinary-ids [https:/perma.
cc/6MNB8-3K29].

124. Puerto Rico’s Equality Profile, supra note 123.

125. Id. While Puerto Rico has no law that provides protection for transgender
persons seeking to adopt or become foster care parents, the territory does protect
LGB parents due to protections based on sexual orientation. Id. In 2015, follow-
ing the Obergefell decision, a Puerto Rico court allowed a same-sex couple to adopt
a child, just two years after the Puerto Rico Supreme Court narrowly voted 54 to
maintain the territory’s ban on adoptions by same-sex couples. Associated Press, For
the First Time, Puerto Rico Allows Same-Sex Couple to Adopt, LGBTQ NartioN (Dec.
10, 2015), https://www.lgbtqnation.com/2015/12/puerto-rico-for-first-time-allows-
same-sex-couple-to-adopt [https://perma.cc/WJ9S-KK2R]; Jaclyn Clifford, Puerto
Rico Supreme Court Upholds Same-Sex Adoption Ban, Jurist (Feb. 22,2013), https://
www.jurist.org/mews/2013/02/puerto-rico-supreme-court-upholds-same-sex-adoption-
ban [https://perma.cc/RNN4-A54W] (citing Ex parte A.A.R., 187 PR. Dec. 835 (P.R.
2013)).

126. Puerto Rico’s Equality Profile, supra note 123.

127 Id.

128. LGBT Policy Spotlight, supra note 85.
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his inner circle.'”” Additionally, while there has been a rise in media
reports documenting violence against transgender women, there are
“few well-developed mechanisms for reporting and documenting vio-
lence against them.”"** Similarly, the Puerto Rico police force does not
accurately track anti-LGBTQ violence, compounding the difficulty of
addressing such hate crimes.™!

2. Virgin Islands

Approximately 40 to 50 miles east of Puerto Rico are the Virgin
Islands, which consist of three larger islands—St. Croix, St. John, and St.
Thomas—along with fifty smaller islands.'* While the Virgin Islands are
near Puerto Rico, the territory does not share in the same level of pro-
tections for LGBTQ individuals. In fact, only one statute in the entire
territory specifically enumerates protections on the bases of both sexual
orientation and gender identity.!*® The Hate-Motivated Crimes Act lists
various penalties for a “person who willfully commits, causes to be com-
mitted or attempts to commit any crime and whose conduct is maliciously
motivated by prejudice of the victim’s actual or perceived . . . sexual ori-
entation or gender identity.”13

The territory has promulgated two statutes that provide explicit pro-
tections based on sexual orientation, but make no mention of gender or
gender identity and expression.'* The first law created a bullying preven-
tion and gang resistance education program.'* The program’s purpose
is to combat the negative effects of bullying, which “creates a climate
of fear among students, inhibits their ability to learn, and leads to other

129. Bobby Allyn & Scott Neuman, Puerto Rico Gov. Ricardo Rossell6 Re-
signs in Wake of Text Message Scandal, NPR (July 25, 2019), https://www.npr.
org/2019/07/25/744802981/puerto-rico-gov-ricardo-rossell-resigns-in-wake-of-text-
message-scandal [https://perma.cc/ VB6P-WHS5Z]. Many expressed concerns that
the homophobic and transphobic remarks by the governor “validated their wide-
spread suspicions of government corruption, especially post-Maria, as well as the
anti-LGBTQ attitudes of lawmakers.” Jhoni Jackson, For Puerto Rico’s LGBTQ
Community, Fight Doesn’t End with Rossell6, NBC News (July 26,2019), https://www.
nbcnews.com/feature/nbc-out/puerto-rico-s-lgbtq-community-fight-doesn-t-end-ross-
ell-n1035011 [https://perma.cc/Q3CQ-DEY7].

130. Sheilla L. Rodriguez-Madera et al., Experiences of Violence Among Trans-
gender Women in Puerto Rico: An Underestimated Problem, 64 J. HomosexuAaLITY 209,
210 (2017).

131. Id. at 215-16 (according to the study, there are “high levels of exposure to
violence from multiple sources, combined with an underdeveloped infrastructure and
system for tracking cases of anti-transgender violence or hate crimes”); Jackson, supra
note 129.

132. Luther Harris Evans, Virgin Islands, ENCYCLOPEDIA BRITANNICA, https://
www.britannica.com/place/Virgin-Islands [https://perma.cc/QUZ3-7S4G].

133. V.I. CopE ANN. tit. 14, § 3048 (2019).

134. Id.

135. See V.I. CopE ANN. tit. 17, § 781 (2019); V.I. CoDE ANN. tit. 32, § 646 (2019).

136. V.I. CopE ANN. tit. 17, § 781 (2014).
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antisocial behavior” such as “discrimination due to sexual orientation.”'?’
The second law concerns telecommunication services, and requires that
Master Service Providers “provide consistent and equal telecommunica-
tion services to all licensees and [that they] not discriminate with regard
to its operation based on . . . sexual orientation.”!%

With respect to marriage equality, unlike in Puerto Rico, litigation
was not necessary to extend the Court’s Obergefell ruling to the residents
of this territory. In the days following the Obergefell decision, the pre-
siding judge of the territory’s Superior Court'* and the governor'* both
announced their intention to voluntarily comply with the ruling. Shortly
thereafter, the governor issued an executive order requiring the terri-
tory’s various agencies under his control to comply,'"* making marriage
equality the policy of the territory.

Unlike Puerto Rico, the Virgin Islands fail to provide expressly
employment or health care protections for LGBTQ individuals.'** In fact,
the territory’s statutory civil rights provisions in these areas do not include
sexual orientation or gender identity as protected characteristics.'*® Fur-
thermore, although the legislature declared that “racial discrimination,
segregation, and other forms of bias and bigotry are not part of the way
of life of the people of the United States Virgin Islands,”* these senti-
ments did not explicitly include sexual orientation or gender identity.'*

For IDs, the territory allows name changes through court order.'
There is, nevertheless, no statute or policy that speaks directly to amend-
ing a gender designation.”” According to a report by the National
Center for Transgender Equality, the territory’s Bureau of Motor Vehicles

137 Id.

138. V.I. CopE ANN. tit. 32, § 646 (2019).

139. Jonathan Austin, Judge: V.I. Will Follow Gay Marriage Law, VIRGIN ISLANDS
Dary News (June 27 2015), https://web.archive.org/web/20150701000235/http://vir-
ginislandsdailynews.com/news/judge-v-i-will-follow-gay-marriage-law-c-1.1904684
[https://perma.cc/Z9E8-RCTI].

140. Mapp Signs Marriage Equality Executive Order; Measure Awaits James’
Final Action, St. Crorx Source (July 9, 2015), https://stcroixsource.com/2015/07/09/
mapp-signs-marriage-equality-executive-order-measure-awaits-james-action [https:/
perma.cc/6ASN-VNED].

141. Id.

142. V.I. CopE ANN. tit. 24, § 451 (2019). “For the purposes of this section, the
terms ‘because of sex’ or ‘as to sex’ include, but are not limited to: (1) because of sexual
harassment and; (2) because of or as to pregnancy, childbirth, or related medical con-
ditions, and women affected by pregnancy, childbirth, or related medical conditions
shall be treated the same for all employment-related purposes[.]” Id. at § 451(b).

143. Id.

144. V.I. CobE ANN. tit. 10, § 1 (2019).

145. See id.

146. V.I. CopE ANN. tit. 16, § 181 (2019); Driver’s Licenses, U.S. VIRGIN ISLANDS
BUREAU OF MoTorR VEHICLES, https://bmv.vi.gov/drivers-license [https:/perma.cc/
SUV2-3JVR].

147 See U.S. VIRGIN ISLANDS BUREAU OF MOTOR VEHICLES, supra note 146.
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may allow a gender marker to be changed if a court order reflects the
change."® Multiple representatives of the Superior Court, however,
report being “unaware of a single instance of a petition being received
for changing a gender marker.”'* There is no legal standard for changing
a gender marker on a birth certificate in the Virgin Islands."® Further-
more, the territory does not provide gender-neutral options on driver’s
licenses or birth certificates.'!

According to the MAP Report, the Virgin Islands do not explic-
itly prohibit anti-LGBTQ discrimination in adoption or foster care, do
not recognize de facto parents, and lack LGBTQ-inclusive definitions
of spouse/partner and children/parents in family leave laws.’> Under
the nondiscrimination laws category, the territory provides no explicit
employment, housing, public accommodation, or credit and lending pro-
tections covering sexual orientation and gender identity.’® Additionally,
despite having anti-bullying policies that explicitly cover sexual orienta-
tion (but not gender identity), the territory has no laws or policies that
explicitly protect queer youth in the child welfare system, and does not
ban the use of conversion therapy on minors."** Finally, the Virgin Islands
criminalize the transmission of HIV under certain circumstances, with
a maximum fine of $10,000 and/or imprisonment of no more than ten
years, and does not ban the use of the gay or trans panic defenses.!>

The lack of substantive, explicit legal protections for LGBTQ
people in the Virgin Islands may be the result of homophobia and trans-
phobia seen in the territory.”® Such anti-queer sentiments have been

148. Virgin Islands, NaT’L CTR. TRANSGENDER EQUAL., https://transequality.org/
documents/state/us-virgin-islands [https:/perma.cc/6W3B-J65]J].

149. Id.

150. Id.

151. U.S.Virgin Islands’ Equality Profile, MOVEMENT ADVANCEMENT PROJECT, http://
www.lgbtmap.org/equality_maps/profile_state/VI [https://perma.cc/2ACY-LGX7].

152. Id.

153. Id. See V1. Cope tit. 10, § 1 (2019) (“Whereas it is the cultural and demo-
graphic heritage of the people of the United States Virgin Islands to respect the hu-
man and civil rights of all people and to judge all persons according to their individual
merit without reference to race, creed, color, or national origin; and to cherish the ra-
cial equality, harmony, and good will that exists in the United States Virgin Islands.”).

154. U.S. Virgin Islands’ Equality Profile, supra note 151.

155. See V.I. Code tit. 14, § 888(a) (2019); U.S. Virgin Islands’ Equality Profile, su-
pra note 151. Conversion therapy is a practice that is intended to change or eliminate
a person’s sexual orientation or gender identity. CHRISTY MALLORY ET AL., CONVERSION
THERAPY AND LGBT YouTH UPDATE, WiLLIAMS INST. (2019), https://williamsinstitute.
law.ucla.edu/wp-content/uploads/Conversion-Therapy-Update-Jun-2019.pdf.  More
than thirty states criminalize HIV, making it illegal for someone with HIV to have
sex with someone without first disclosing their status. Paige Pfleger, Some Push to
Change State Laws that Require HIV Disclosure to Sexual Partners, NPR (Jan. 22,
2020), https://www.npr.org/2020/01/22/797359483/some-push-to-change-state-laws-
that-require-hiv-disclosure-to-sexual-partners [https://perma.cc/82KV-MPME)].

156. See Jessica Cohen, U.S. Virgin Islands Hold First Pride Parade, PASQUINES
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traced back to a number of factors, including the influence of other
nations throughout the territory’s history.”” As one example, despite the
fact that the territory has a population of only about 100,000, the Cen-
ters for Disease Control and Prevention reports that the territory has
the third highest per capita rate of HIV infections.”® According to one
study, a partial explanation for such high rates may include men refusing
to be tested or choosing not to disclose their status because of “societal
homophobia” and stigma associated with same-sex behavior, includ-
ing the stigma-driven link made between HIV-positive status and one’s
perceived sexual orientation.’” In contrast, however, the Virgin Islands
celebrated its first Pride parade in 2018, which may signal changing sen-
timents in the territory.'®

(July 17, 2018), https://pasquines.us/2018/07/17/us-virgin-islands-hold-first-pride-pa-
rade [https://perma.cc/35J2-ALEM]; Trudy Ring, Amid Threat of Massacre, St. Croix
Holds First Pride Parade, ADvocaTE (June 11, 2018), https://www.advocate.com/
pride/2018/6/11/amid-threat-massacre-st-croix-holds-first-pride-parade  [https:/per-
ma.cc/RUWS-TUSR]; Edward Benfield, LGBTQ Community See Losses in Territo-
ry, But Reason for Hope, ST. THOMAS SOURCE (July 31, 2017), https://stthomassource.
com/content/2017/07/31/1gbtq-community-see-losses-in-territory-but-reason-for-hope
[https://perma.cc/HOD3-22MW].

157 See, e.g., Toni Holness, Chapter 7 Same-Sex Marriage in the Commonwealth
Caribbean: Is it Possible?,42 TUS GENTIUM 163,166 (2015) (“The Region’s faith-based
resistance to LGBTI rights can be traced to colonialism, during which a tradition of
Christianity was imposed upon the Caribbean by the British Empire.”); Cohen, su-
pra note 156 (“[C]ultural influence from Jamaica, which has become known as one
of the most homophobic countries in the world, has increased intolerance in the US
Virgin Islands.”); see Benfield, supra note 156. Time Magazine declared Jamaica “the
most homophobic place on earth” in 2006. See Tim Padgett, The Most Homopho-
bic Place on Earth?, TiIME (Apr. 12, 2006), http://content.time.com/time/world/arti-
¢le/0,8599,1182991,00.html [https://perma.cc/SBTY-ELKT].

158. Kamila A. Alexander et al., ‘Some Men Just Don’t Want to Get Hurt’: Per-
spectives of U.S Virgin Islands Men Toward Partner Violence and HIV Risks,25 ETn-
NIcITY & HEALTH 1, 2 (2020); Veronica Njie-Carr et al., Experiences of HIV-Positive
African-American and African Caribbean Childbearing Women: A Qualitative Study,
23 J.NaT’L BLAck NURSES Assoc. 21,23 (2012); see CTr. FOR DISEASE CONTROL & PRE-
VENTION, 27 HIV Surveillance Report 99-101 (2015), https://www.cdc.gov/hiv/pdf/li-
brary/reports/surveillance/cdc-hiv-surveillance-report-2015-vol-27pdf (noting that, in
2014, the Virgin Islands had the highest rate of AIDS among the U.S. territories and
was also ranked third across the entire United States, with only Louisiana and Rhode
Island reporting higher rates of AIDS than the territory).

159. Alexander et al., supra note 158, at 9-10.

160. See Cohen, supra note 156; Ring, supra note 156.
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3. Guam

While Puerto Rico boasts a population of approximately 3.2 mil-
lion,' Guam has a population of only 167772.1> Despite its size, Guam
has promulgated numerous LGBTQ-related protections,and several laws
are explicitly inclusive of both sexual orientation and gender identity. In
2015, the territory amended the Guam Employment Relations Act to
prohibit anti-LGBTQ discrimination in employment.'®® Private employ-
ers are precluded from refusing to hire, discharging from employment,
and discriminating in compensation or employment privileges based on
sexual orientation or gender identity.'® The law also prevents employ-
ers and employment agencies from printing, publishing, or advertising
in a directly or indirectly discriminatory manner, and bans labor organi-
zations from excluding or expelling a member based on these protected
characteristics.'® The law similarly extends to government employees.!*
The Guam Administrative Rules capture the spirit of the government’s
public policy, which is “to protect and safeguard the civil rights of all indi-
viduals to seek, have access to, obtain and hold employment without
discrimination because of . . . sex and/or age, sexual orientation and/or
gender identity.”'¢’

Outside of the employment context, Guam mandates that the
Transportation/Taxicabs Network Company (TTNC) protect against
sexual orientation and gender identity discrimination.!'®® According to
the Transportation/Taxicab Network Company Services Act, the TTNC
cannot discriminate on these bases with respect to its drivers, riders, and
potential riders.'® This is particularly relevant considering that rideshare
giants like Uber and Lyft are not available in the territory, resulting in
limited transportation options outside of the TTNC.!”

161. Antonio Flores & Jens Manuel Krogstad, Puerto Rico’s Population Declined
Sharply After Hurricanes Maria and Irma, PEw RESEARCH CTR. (July 26,2019), https://
www.pewresearch.org/fact-tank/2019/07/26/puerto-rico-population-2018  [https:/per-
ma.cc/A3JZ-EQSR].

162. The World Factbook: Guam, CENT. INTELLIGENCE AGENcY (2018), https:/
www.cia.gov/library/publications/the-world-factbook/geos/print_gq.html [https:/per-
ma.cc/CG8S-EUFP].

163. 22 Guam CoDE ANN. § 5201(a) (2018).

164. Id.

165. 22 Guam CobpE ANN. §§ 5201(c), (d) (2018).

166. 4 Guam CoDE ANN. § 4101(a)(1)(A) (2018).

167 17 Guam ApmiIN. R. & REGs. § 6102(a) (2018).

168. 16 Guam CopE ANN. § 28119 (2018).

169. 16 Guam CobE ANN. § 28119 (2018).

170. Stroll is the only ride sharing service in the territory. See Gaynor Dumat-ol
Daleno, Uber-Like Ride-Sharing Business Plans Guam Launch in April, Pac. DAILY
NEws (Mar. 15, 2016, 12:29 AM), https://www.guampdn.com/story/news/2016/03/14/
uber-like-ride-sharing-business-plans-guam-launch-april/81750156 [https://perma.
cc/4ZN7-2SCE]; see also Stroll, http://strollguam.com [https://perma.cc/4AKGX-872E]
(“Stroll is Guam’s only ride sharing service.”).
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Guam has several policies that make explicit mention only of
sexual orientation. For example, the territory prohibits “harassment,
intimidation, or bullying” in educational settings, including “a gesture
or written, verbal, or physical act that is reasonably perceived as moti-
vated by a pupil’s . . . sexual orientation.”'”" Similar language is found in
the “Commitment to the Students” regulation that mandates that educa-
tors not “(i) exclude any student from participation in any program; (ii)
deny benefits to any student; or (iii) grant any advantage to any student”
on the basis of sexual orientation.'”” Neither policy specifically includes
gender identity or expression, or expands the definition of sex."”? Sim-
ilarly, Guam’s nondiscrimination policy for social workers states that
a social worker shall not discriminate against a supervisee, student, or
client based on sexual orientation (but not gender identity or expres-
sion)."” However, the statute gives the social worker the ability to make
areferral if they are “unable to offer services because of a concern about
potential discrimination against a client, student, or supervisee.”'”

Guam previously defined marriage as “the legal union of persons of
opposite sex.”'”® However, in 2015, Guam became the first U.S. territory
to legally recognize same-sex marriage.””” That year, Judge Frances M.
Tydingco-Gatewood granted summary judgment to a gay couple, uphold-
ing their right to marry and permanently enjoining the “Territory of
Guam and its officers, employees, agents, and political subdivisions from
enforcing [Guam’s marriage statute.]”'”® Notably, this decision came a
few weeks prior to the Supreme Court’s landmark decision in Obergefell
v. Hodges."” Following these two decisions in favor of marriage equality,
Guam subsequently amended its law to now define marriage as “the legal
union between two persons without regard to gender.”!*

Guam’s recognition of marriage equality prompted concerns from
the religious and conservative sectors of the territory. Governor Eddie
Calvo, in a letter to the legislature, sought better protections of the terri-

tory’s “religious conscience”:

171. 17 Guam CobE ANN. § 3112.1(a)(2) (2018).

172. 5A Guam Apmin. R. & REGs. § 8116(a)(1)(H) (1997).

173. See 17 Guam CopE ANN. § 3112.1 (2018); SA Guam ApMIN. R. & REGs. § 8116
(1997).

174. See 10 Guam CopE ANN. § 122331(b)(3) (2018).

175. Id. It is also important to note that the statute does include the term “gen-
der” but does not provide a definition or state specifically gender identity or expres-
sion. Id.

176. 10 Guam CopE ANN. § 3207(h)(8) (1994); see Aguero v. Calvo, No. 15-00009,
2015 WL 3573989, 1 (D. Guam June 8,2015).

177 Federal Judge Strikes Down Guam’s Gay Marriage Ban, ASSOCIATED PRESS
(June 4, 2015), https://apnews.com/498b12a248344d67a%eebaa2193a6af8 [https://per-
ma.cc/EH2T-FVVO9].

178. See Aguero, supra note 176, at 2..

179. Obergefell v. Hodges, 135 S. Ct. 2584 (2015).

180. 10 Guam CobpE ANN. § 3207(h) (2015).
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When the government was sued earlier this year, I was particularly
concerned that such an important social issue as marriage would
not be decided by the people of Guam through our democratic pro-
cess, but by the courts. With respect to the same-sex marriage law,
it is regrettable that public debate on marriage was muted by the
courts . . .. I would ask our Legislature to amend the law to ensure
that the pendulum of social conscience is not swung so far to one side
as to restrict the legitimate expression of religious conscience, and to
ensure that that right is balanced with the other personal rights that
are being newly-defined.™!

As a result, the legislature promulgated a religious exemption
to the Guam Employment Relations Act, which specifically applies to
the provisions that prohibit discrimination based on sexual orientation
and gender identity or expression." The exemption provides that an
employer who, for religious reasons, fails to abide by the law shall not be
subject to “any action by the government to penalize or withhold licenses,
permits, certifications, accreditation, contracts, grants, guarantees, tax-
exempt status, or any benefits or exemptions from that employer, or to
prohibit the employer’s participation in programs or activities sponsored
by that government.”!3

While some protections for LGBTQ people exist in Guam, the
MAP Report also highlights its numerous deficiencies.’® For example,
the territory does not provide for second-parent adoption for unmarried
couples or protection for LGBTQ foster parents.’> Guam does not have
housing, public accommodations, or credit and lending nondiscrimina-
tion laws explicitly inclusive of sexual orientation and gender identity
discrimination.!®® Also, despite the current safeguards for students, the
territory does not ban conversion therapy or maintain protections for
LGBTQ youth in the child welfare system."” Additionally, there are
no gender-neutral options for IDs and no official policy that allows
a gender marker on driver’s licenses to be amended.”® For birth cer-
tificates, gender markers can be changed only with an affidavit from a

181. Letter from Gov. Eddie Calvo to Judith T. Won Pat, Speaker, Guam Leg-
islature (Sept. 8, 2015), http://www.guamlegislature.com/Public_Laws_33rd/P.L.%20
No.%2033-64.pdf [https://perma.cc/SBD8-DNIP].

182. 1 Guam CopE ANN. § 705 (2015) (“This provision applies only to the specific
amendments made pursuant to P.L. 33-064, which were: amendments to subsections
(a), (b), (c) and (d) of 22 GCA § 5201 and 4 GCA § 510 (a), and the addition of sub-
sections (h), (i), and (j) to 22 GCA § 5202.”).

183. Id.

184. Guam’s Equality Profile, MOVEMENT ADVANCEMENT PROJECT, http://www.
Igbtmap.org/equality_maps/profile_state/GU [https://perma.cc/PZA3-HKAA].

185. Id.

186. Id.

187 Id.

188. Id.
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physician attesting to gender affirmation surgery.'® The territory has no
private health insurance nondiscrimination laws or protections against
exclusions of coverage for transgender-specific care, and state employ-
ees’ health benefits do not include gender-affirming care.'” Lastly, Guam
criminalizes engaging in sex work while living with HIV as a first-degree
felony, punishable by five to 20 years imprisonment and a fine of up to
$10,000 (which when committed while not living with HIV is a misde-
meanor punishable by one year in prison and up to a $1,000 fine).*
Notably, however, use of condoms or other preventative measure to stop
the spread of HIV, or disclosure to sexual partners of HIV-positive status,
can be used as a defense by those charged under this statute.'?

4, American Samoa

American Samoa is less than half the size of Guam, with a total
area of 224 square kilometers and a population of approximately 51,000
people (as compared to Guam’s total area of 544 square kilometers and
population of 167772).1 Perhaps the most unique territory in terms of
legal standing, American Samoa’s citizens are classified as U.S. nationals
instead of citizens unlike in the other territories, and over 90 percent of
its land is communally owned.'*

Most relevant for this Note is the fact that American Samoa
stands apart from both the other U.S. territories and the states regarding

189. Guam, NAT’L CTR. TRANSGENDER EQUALITY, https:/transequality.org/docu-
ments/state/guam [https://perma.cc/J3BR-7RNC].

190. Guam’s Equality Profile, supra note 184.

191. Guam Code Ann. tit. 9, §§ 28.10(b)(3), 80.34(a), 80.50(c) (2015).

192. HIV CRIMINALIZATION IN THE UNITED STATES: A SOURCEBOOK ON STATE AND
FeEDERAL HIV CrRIMINAL Law AND PrACTICE, CTR. HIV Law & Por’y 596 (2017), http:/
www.hivlawandpolicy.org/sites/default/files/HIV %20Criminalization %20in %20
the %20U.S.%20A %20Sourcebook %200n %20State % 20Fed % 20HIV %20Crimi-
nal%20Law %20and %20Practice %20062519.pdf.

193. See The World Factbook: American Samoa, CI1.A (2018) https://www.cia.
gov/library/publications/the-world-factbook/geos/print_aq.html [https://perma.cc/
LU76-B93A]; The World Factbook: Guam, supra note 162.

194. Michael Weaver, The Territory Federal Jurisdiction Forgot: The Question of
Greater Federal Jurisdiction in American Samoa, 17 Pac. Rim L. & Por’y J. 325, 325
(2008); see supra note 13, at 449-51. Every territory’s citizens, except American Sa-
moa, are classified as U.S. citizens. However, neither citizens nor nationals of the
U.S. territories vote in national elections or pay federal taxes. American Samoa, U.S.
Depr. oF INTERIOR OFFICE OF INSULAR AFFAIRS, https://www.doi.gov/oia/islands/ameri-
can-samoa [https://perma.cc/W2TC-BS8HB]. The issue of whether American Samoans
should be granted birthright citizenship is hotly contested. Compare Tuaua v. United
States, 788 F.3d 300 (D.C. Cir. 2015) (determining that the Citizenship Clause did not
grant birthright citizenship to persons born in American Samoa), with Fitisemanu v.
United States, 426 F. Supp. 3d 1155 (D. Utah 2019) (finding that American Samo-
ans have birthright citizenship by virtue of the Fourteenth Amendment’s citizenship
clause). The Utah District Court has issued a stay of its ruling pending the Tenth
Circuit’s decision on appeal. Fitisemanu v. United States, No. 18-36 (D. Utah Dec. 13,
2019).
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same-sex marriage. As noted supra, application of the Insular Cases
could raise questions about whether the right to same-sex marriage is
sufficiently “fundamental” under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment to apply in each of the territo-
ries.'® Litigation therefore became necessary in the territories that were
unwilling to take action themselves to comply with the ruling (unlike the
Virgin Islands) to answer that question. However, for those in American
Samoa, there were two threshold questions: where would one file suit,
and who would one file suit against?

These questions are unique to American Samoa because, alone
among the territories, it lacks a federal district court.'”® The reason for
this appears to be historical, with Congress rejecting calls to establish such
a court for this territory following criticism by Samoans that such action
would represent unwanted additional federal encroachment on the ter-
ritory and could be incompatible with the island’s culture.””” While this
choice to forego a federal district court ultimately affirms the self-gover-
nance of the Samoan people, it simultaneously has made it more difficult
for LGBTQ Samoans to obtain protections that their peers in other ter-
ritories have successfully obtained.

To ensure that American Samoa was not left entirely without some
form of a federal judiciary, Congress granted limited power to some of
the territory’s local courts to hear disputes based in federal law."® How-
ever, these courts’ jurisdiction is limited to specific types of matters
including “food safety, protection of animals, conservation, and shipping
issues.”'” Over time, federal courts have heard other types of cases; for
example, Samoan criminal matters have been brought in the districts of
Hawaii and Washington, D.C.>° But there is no clarity about where many
more should be filed, including the types of cases filed by the litigants in
the Puerto Rico and Guam marriage equality cases (which originated in
their territory’s district courts). Additionally, because of the status of the
territory’s government, Samoan litigants in noncriminal matters have at
times chosen to file suit against the Secretary of the U.S. Department of
the Interior, rather than a member of the Samoan government, because
the Secretary is the legal administrator of the Samoan government under
U.S.law.®! Itis therefore unclear against whom same-sex couples hoping
to enforce Obergefell in American Samoa would file suit. This author is

195. See generally Obergefell v. Hodges, 135 S. Ct. 2584,2607 (2015) (“The Court,
in this decision, holds same-sex couples may exercise the fundamental right to marry
in all States.”).

196. U.S. Gov’t AcCOUNTABILITY OFFICE, GAO-08-1124T, AMERICAN SAMOA: Is-
SUES ASSOCIATED WITH SOME FEDERAL CoURT OPTIONS (2008).

197 Id.

198. Id.

199. Id.

200. Id.

201. Id.
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unaware of any such suit ever being filed or attempted with regard to the
status of same-sex marriage in American Samoa.

The experience of the Virgin Islands shows that litigation is not
always necessary to extend marriage equality to the territory, but that in
the absence of such successful litigation, action by members of the ter-
ritorial government to that effect certainly is. However, in contrast to
the Virgin Islands government, American Samoa’s government has not
amended its pre-Obergefell marriage statute or reinterpreted the lan-
guage to align with the Court’s ruling.”> Indeed, when the Obergefell
decision was announced, American Samoa Attorney General Talauega
Ale commented that the government was reviewing whether the Court’s
decision applied to the territory—and it still seems to be.*” While ter-
ritorial law may not explicitly prohibit same-sex marriage, the language
draws distinctions between males and females in terms of the minimum
age for a valid marriage contract.*® The law also requires that, if the
minister, justice, or judge performing the ceremony fails to transmit a
copy of the marriage certificate to the Registrar, witnesses must attest
that the couple “lived as husband and wife” in order to validate the mar-
riage record.”” While a number of states in the territorial United States
also maintain codified language that refers to husbands and wives, or
other gendered terms that do not contemplate same-sex marriages, the
Obergefell ruling makes it clearly unconstitutional for them to enforce
those statutes as written. However, in American Samoa, because no
court has yet to extend the Obergefell ruling to the territory, it is unclear
whether the local statute can be enforced as written. As a result, the
local government could attempt to ban same-sex marriages or refuse to
recognize those performed elsewhere —even though Obergefell has been
settled law in the United States for more than five years.

Moving beyond marriage equality, two statutes in American Samoa
provide explicit protections relevant to this Note, but only with respect to
sexual orientation. In 2007 the legislature passed the American Samoa
Public Health Act, which established that the Department of Health’s
mission is to “protect and promote the public’s health” by the “[a]void-
ance of explicit or implicit discrimination in an unlawful manner” on the
basis of, inter alia, sexual orientation.’®® The second statute prohibits a

202. Daniel Villarreal, A Gay Criminal Case Could Help Bring Marriage Equal-
ity to American Samoa, LGBTQ NartioN (Nov. 27, 2019), https://www.lgbtqnation.
com/2019/11/gay-criminal-case-help-finally-bring-marriage-equality-american-samoa
[https://perma.cc/VW3Q-8LFC].

203. Boren, supra note 26.

204. AM. Samoa CopE ANN. § 42.0101 (1981).

205. AM. Samoa CopE ANN. § 42.0106 (1981).

206. AM. Samoa CopE ANN. § 13.0204 (2007); see AM. SaMoa CODE ANN.
§ 13.0207 (2007); AM. Samoa CoDE ANN. § 13.0306 (2007) (“The department and di-
rector shall not discriminate in an unlawful manner against individuals on the basis of
their . . . sexual orientation.”).
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notary from refusing to perform a notarial act based on gender or sexual
orientation.?”” While the statute does cover gender, there is no subse-
quent law or judicial interpretation that defines the term or addresses
whether this includes gender identity or expression.”® Notably, only one
other statute uses the term “gender:” Under the prisoner rehabilitative
release program, “an inmate’s gender . . . shall not be a reason to deny
participation in the release program if otherwise qualified.”?”

Similar to the Virgin Islands, American Samoa does not provide
explicit employment protections for LGBTQ individuals on the bases
of sexual orientation or gender identity.?'® The law only explicitly bars
discrimination “in employment against any person on the basis of race,
religious beliefs, political beliefs, color, age, sex, national origin, marital
status, or physical and mental handicap, except for bona fide occupa-
tional or legal requirements.”?!!

For IDs and birth certificates, the territory lacks statutory guide-
lines for name changes.”’> Under common law, a person is “free to adopt
and use whatever name he or she chooses” as long as it is not sought for
“any fraudulent purpose or if it infringes on the rights of others.”?* Citing
a prior decision, the High Court of American Samoa in 1995 determined
that actual and constructive notice of a name change must be given by
“way of publication in a newspaper.”?'* Additionally,amended birth cer-
tificates are added to the individual’s official file, but “the original record
shall not be altered.””> For transgender people, this can be especially
troublesome as it may out a person as transgender, leading to discrim-
ination and potential violence. For example, birth certificates are often
used to register K—12 students for school, since most do not have other
forms of ID such as a driver’s license.*® If a transgender student submits
an amended birth certificate, it will include both the original and changed
document. Exposing their transgender status to the school may result
in harassment, anti-transgender bias, bullying, or incorrectly categorizing
the student in physical education and other sex-segregated activities.?"’

207. AM. Samoa CobpE ANN. § 31.0322 (2008).

208. See id.

209. AM. Samoa CoDE ANN. § 46.2523 (1999).

210. Am. SamoA Cope ANN. § 4.0106.

211 Id.

212. In re Amataga, 8 Am. Samoa 3d 289,290 (1995).

213. Id.

214. Id. The High Court of American Samoa is the highest legal authority in the
territory, which is headed by a chief justice and associate justices all appointed by the
U.S. Secretary of the Interior. Judicial Branch of American Samoa, American Samoa,
https://www.americansamoa.gov/judicial-branch [https://perma.cc/XYU7-52W3].

215. AMm. Samoa CopE ANN. § 13.0530 (1981).

216. Kyle Velte, Mitigating the “LGBT Disconnect”: Title I1X's Protection of
Transgender Students, Birth Certificate Correction Statutes, and the Transformative Po-
tential of Connecting the Two,27 Am. U. J. GENDER Soc. PoLy & L. 193, 215 (2019).

217 Id.
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In 2004, the High Court of American Samoa again grappled with
the issue of name changes.”® In interpreting the statute, the court deter-
mined that amending a birth certificate mandates a showing of “improper
recordation of [one’s] name at the time the original birth certificate was
created.””? In that case, the plaintiff did not demonstrate that his name
was incorrect at the time of birth.??° As a result, the court allowed him to
change his name legally, but not to amend his birth certificate.??!

While the facts of that case only concerned a name change, the court
notably drew its analysis from a Texas appellate court decision because of
similar statutory language being considered.?? In Littleton v. Frange, the
Texas court questioned whether a transgender woman could amend her
name and gender marker after undergoing gender affirmation surgery.?
The Texas court looked into the legislative intent of the applicable statute
and ruled that amendments were meant to correct “inaccurate” informa-
tion at the time of birth.?** Because the plaintiff, according to the court,
was “both anatomically and genetically” male at birth, there was no inac-
curate statement or error.”® Therefore, the court pronounced, “[w]e
hold, as a matter of law, that Christie Littleton is a male.”??® The Littleton
court’s ruling was telling, with the court finding that the petitioner “was
created and born a male” and as such “[t]here are some things [the court]
cannot will into being. They just are.””’ The Samoan court’s reliance on
Littleton may point to how a future Samoan court might rule if a trans-
gender person were to file a petition for a gender marker change.??

The territory’s current lack of explicit legal protections for transgen-
der people is particularly surprising considering the cultural significance
and prevalence of American Samoa’s third gender.”” Known as the

218. See In re to Change Name of Tia’i Mase, 9 Am. Samoa 3d 125 (2004).

219. Id. at 128.

220. Id.

221. Id.

222. Id. at 127-28. The territorial law provides that “[w]henever the facts are
not correctly stated in any certificate of birth, death, or marriage already registered,
the person asserting the error may make an affidavit under oath stating the changes
necessary to make the record correct. . ..” Am. SAMoa CopE ANN. § 13.0530 (1981).
The Samoan court found similarities between the territorial law and Texas law which
states that “[an] amending certificate may be filed to complete or correct a record that
is incomplete or proved by satisfactory evidence to be inaccurate.” See TEx. HEALTH
& SAFETY CoDE ANN. § 191.028(b).

223. Littleton v. Prange, 9 S.W. 3d 223,224 (Tex. App. 1999).

224. Id. at 231.

225. Id.

226. Id.

227 Id.

228. See In re Tia’i Mase, 9 Am. Samoa 125, 127-28 (2004).

229. See Blaise Vanderhorst, Whither Lies the Self: Intersex and Transgender
Individuals and a Proposal for Brain Based Legal Sex,9 Harv. L. & PoL’y REv. 241,
249 (2015); see also James Montague, A First in Cup Qualifying for a Player and a
Team, N.Y. TiMEs (Nov. 25, 2011), https://www.nytimes.com/2011/11/26/sports/soccer/
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fa’afafine, individuals identifying along this line are valued in the home
and village because they can carry out roles of both genders and are also
known in the tourism and hotel industry for “their skills and flair.”?*
They have developed a niche for entertaining tourists and locals with
productions such as drag shows, fashion parades and cabarets.?®! Schol-
ars have asserted that the dissonance between culturally valuing the
fa’afafine and rejecting protections for them under the laws of the terri-
tories can be attributed to the introduction of Christianity.** One scholar
noted that Christian missionaries indoctrinated the people of Samoa
and claimed western civilization to be superior to Indigenous ideolo-
gies. As a consequence, colonialism was “largely successful concerning
matters of sexuality, . . . [which] aimed to erase the cultural memory of
Pacific people.”?*

Ranked “low” in LGBTQ protections according to the MAP
Report, American Samoa is deficient in all categories.”** Additionally,
despite otherwise recognizing parents who use assisted reproduction
technology, the territory’s laws are completely silent with respect to the
relationship and parental rights of LGBTQ people.*® American Samoa
also does not have sexual orientation and gender identity protections in
housing, public accommodations, or credit and lending nondiscrimina-
tion laws.>* The territory does not collect data on LGBTQ youth and
lacks laws and policies that address bullying, conversion therapy, and dis-
crimination in education.” Lastly, the territory’s statutes and policies
are silent in regard to the gay or transgender panic defenses and whether
the territory criminalizes HIV.*

jonny-saelua-transgender-player-helps-american-samoa-to-first-international-soc-
cer-win.html [https://perma.cc/6PA2-WXND] (“The fa’afafine are culturally accept-
ed.... They have a role in Samoan society.”); see also Pausa Kaio Thompson, ‘Saili
Le Tofa: A Search for New Wisdom’ Sexuality and Fa’afafine in the Samoa Context at
46, (May 4,2017) (unpublished M. A. thesis, Union Theological Seminary) (on file with
Columbia University Academic Commons).

230. Sue Farran & Alexander Su’a, Criminal Law and Fa’afaine and Fakaleiti
in the South Pacific, 31 CoMMONWEALTH. L. BULLETIN 19, 20 (2005); see infra Subpart
IIL.B.

231. Farran & Su’a, supra note 230, at 20; see Yvette Tan, Miss Fa’afafine: Behind
Samoa’s ‘Third Gender’ Beauty Pageant, BBC (Sept. 1, 2016), https://www.bbc.com/
news/world-asia-37227803.

232. Thompson, supra note 229, at 26.

233. Id.

234. American Samoa’s Equality Profile, MOVEMENT ADVANCEMENT PROJECT, http:/
www.lgbtmap.org/equality_maps/profile_state/AS [http:/perma.cc/J4ZH-R3BW]. The
MAP Report claims that Samoa recognizes same-sex marriage. However, as clarified
earlier, Samoa has yet to accede to the Obergefell decision.

235. Id.

236. Id.

237 Id.

238. Id.
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5. Commonwealth of the Northern Mariana Islands

The Commonwealth of the Northern Mariana Islands (CNMI) con-
sists of fourteen islands located just north of Guam.? It became the
last U.S. territory to join the United States politic when the covenant
to establish the Commonwealth was approved in 1976.2* The CNMI is
remarkable not simply because of its relatively recent addition to the
United States, but because it is the only territory with a statutory code
that does not explicitly list, allude to, or categorize sexual orientation or
gender identity as protected characteristics in any fashion.?** The CNMI,
however, does provide protections through its administrative regulations.

The CNMI has six administrative regulations that explicitly address
both sexual orientation and gender identity. For example, the “Public
School System must be concerned with the best interests of each and
every student, regardless of . . . sex, gender, [or] sexual orientation.”*
While the regulations may not specifically state gender identity, they do
distinguish between sex and gender.?*® This chapter also defines bul-
lying as those actions “[m]otivated by an actual or perceived personal
characteristic including . . . sexual orientation, [or] gender identity.”>*
Furthermore, LGBTQ individuals are guaranteed protection when
employed by the Commonwealth government,?* the Commonwealth
Ports Authority,*® and casinos.?’ Lastly, under the Commonwealth
Respite Service Program, “[d]iversity in family composition is acknowl-
edged and supported,” which includes LGBTQ families.?*

There are numerous regulations that explicitly provide only sexual
orientation—related, and not gender identity-related, protections. The
Board of Education’s nondiscrimination provision ensures that students,
employees, and parents will be free from discrimination and harass-
ment on the basis of sexual orientation.’® The same language is also

239. Commonwealth of the Northern Mariana Islands, U.S. DEPT. OF INTERIOR
OFFICE OF INSULAR AFFAIRS, https://www.doi.gov/oia/islands/cnmi [https://perma.cc/
GZX3-VR8V].

240. Lin, supra note 11, at 1262, 1264. The CNMI is distinct considering that
while it became a U.S. territory in 1976, the other four territories were added decades
prior and in close proximity to each other. The Virgin Islands was added in 1917,
American Samoa in 1900, and Guam and Puerto Rico in 1898.

241. See Northern Mariana Islands’ Equality Profile, MOVEMENT ADVANCEMENT
ProJect, http://www.lgbtmap.org/equality_maps/profile_state/MP [https://perma.cc/
TVI9S-5DWN].

242. 60 N. Mar. I. ApmiN. Copk § 60-20-105(b)(3) (2004).

243. Id.

244. 60 N. Mar. I. ApmiIN. Cobk § 60-20-403(b)(1)(i) (2019).

245. 10 N. Mar. I. Apmin. Cope § 10-10-310(a) (2013).

246. 40 N. Mar. I. ApMiN. CopE § 40-40-020 (2018); 40 N. Mar. I. ApmIN. CODE
§ 40-40-005(c) (2018).

247 175 N. Mar. I. ApmiIN. Copk § 175-10.3-310 (2019).

248. 75 N. Mar. I. ApmiN. Cope § 75-60.1-125 (2014).

249. 60 N. Mar. I. ApmiIN. Copk § 60-20-401 (2019).
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incorporated into the Head Start Program.>® These provisions, how-
ever, do not adopt language from the anti-harassment provision, which
does include gender identity.>' Likewise, the Board of Education’s equal
employment opportunity provision is inclusive of the sexual orientation
of certified and noncertified personnel, but does not mention gender
identity or expression.”> Within the Marianas Visitors Authority,>* a
public corporation, and the Northern Marianas Housing Corporation,”*
a public housing agency, employment discrimination on the basis of
sexual orientation is unlawful.

Like the other territorial jurisdictions (aside from American
Samoa), the CNMI currently recognizes the right to same-sex marriage,
consistent with the Court’s decision in Obergefell > In fact, one month
after the Supreme Court’s ruling, the territory’s first same-sex marriage
was performed in Saipan, the capital of the CNMI.?>% Notably, it does not
appear that direct litigation was necessary in the CNMI for its residents
to obtain marriage equality. That being said, the fact that the territory
has a federal district court would likely have impacted the outcome of
any such litigation should it have been necessary. Because the CNMI has
a district court, it is (as one would likely naturally presume) assigned to
a federal circuit court of appeals: the Ninth Circuit. Decisions of these
circuit courts are generally binding on their lower courts, and so when
the Ninth Circuit invalidated the same-sex marriage bans of Nevada
and Idaho in 2014, the CNMI likely became precluded from being able

250. 60 N. MAR. I. ApmiN. CoDpE § 60-60-505 (2003); 60 N. Mar. I. AbmIN. CoDE
§ 60-60-905 (2003); 60 N. MaR. I. ApmIN. CopE § 60-60-970 (2003).

251. See 60 N. Mar. I. Admin. Code § 60-20-403 (b)(1)(i) (2019).

252. 60 N. MaRr. I. ApmiN. CobE § 60-30.2-501 (1997); 60 N. MAR. I. AbmIN. COoDE
§ 60-30.2-605 (1997); 60 N. MaR. I. ApMIN. CoDE § 60-30.3-264 (1996); 60 N. MAR. 1.
ApwMmiN. CopE § 60-30.3-401 (1996); 60 N. MAR. I. ApMiN. CopE § 60-30.3-505 (1996)
(the CNMI Head Start Program provides early childhood services and education and
collaborates with the community to provide more effective services to children and
families); id. at § 60-60-001.

253. 90 N. MARr. I. ApmIN. CopE § 90-40-010 (2013); 90 N. Mar. I. ApmiN. CoDE
§ 90-40-025 (2013); 90 N. Mar. I. ADMIN. CoDE § 90-40-446 (2013);90 N. MAR. I. ADMIN.
Copk § 90-40-501 (2013).

254. 100 N. Mar. I. ApmiN. CopE § 100-50-340 (1997). For more information re-
garding the agency, see NORTHERN MARIANAs Hous. Core., https://www.nmhcgov.net/
default.asp?secID=1 [https://perma.cc/JST3-ANU7].

255. Raymond Roca, Micronesia: A Diverse Region with Diverse LGBTI Laws,
Star OBSERVER (Dec. 14, 2015), https://www.starobserver.com.au/news/internation-
al-news-news/micronesia-a-diverse-region-with-diverse-lgbti-laws/143887 [https://
perma.cc/DQY9A-L7VP]. Additionally, once CNMI recognized same-sex marriage
post Obergefell, the territory saw record numbers of same-sex marriages being per-
formed. In fact, in 2018, same-sex marriages outnumbered marriages between mem-
bers of different sexes. Same-Sex Marriage Top Licenses on CNMI’s Saipan, RNZ
(Jan. 72019, 6:57 AM), https://www.rnz.co.nz/international/pacific-news/379577/same-
sex-marriages-top-licences-on-cnmi-s-saipan [https://perma.cc/FSR7-FV2Y].

256. Id.
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to argue that its own marriage statute was constitutional despite its de
facto prohibition on same-sex marriage.”’ Of course, this would have
depended on a court first finding that the constitutional rights creating
a right to marry have been incorporated to the CNMI, as found by the
First Circuit with respect to Puerto Rico, but nonetheless being able to
point to the Ninth Circuit’s precedent on these types of bans as being
even potentially binding would likely have been of great assistance to
advocates fighting for the recognition of Obergefell in their territory if
litigation had become necessary. In sharp contrast, advocates in Ameri-
can Samoa lack these tools, and of course very well may need to engage
in future litigation to attempt to extend the Court’s ruling in Obergefell
to American Samoa, because of their lack of a federal district, and there-
fore an affiliated circuit, court.

For IDs, transgender persons in the CNMI must petition the court
for a name change.”® Additionally, the individual must publish the
requested change in a newspaper prior to the court hearing.”® When
amending a gender marker on a birth certificate or driver’s license, the
territory requires a court order and a notarized affidavit from a physician
attesting to gender affirmation surgery.”® This same procedure is man-
dated for the Tinian and Aguiguan Municipal IDs.*!

According to the MAP Report, the CNMI is ranked “low” for its
LGBTAQ protections.” Beside its legal recognition of same-sex marriage
and the rights of nongestational and nongenetic parents, the territory pro-
vides no other explicit protections under the relationship and parental
recognition category.”® Furthermore, the Commonwealth has no hous-
ing, public accommodations, or credit and lending nondiscrimination laws

257. See Latta v. Otter, 771 F.3d 456, 476 (9th Cir. 2014) (stating that a ban on
same-sex marriage imposes “profound legal, financial, social and psychic harms on
numerous citizens” and is in violation of the Equal Protection Clause); Cheryl Wetz-
stein, Gay Marriages in Idaho Put on Hold by Justice Kennedy, WasH. TIMES (Oct.
8, 2014), https://www.washingtontimes.com/news/2014/oct/8/gay-marriages-in-idaho-
put-by-hold-by-justice-kenn [https://perma.cc/EM2R-HRCQ)]. To be clear, the Ninth
Circuit found that preventing same-sex couples from marrying was unconstitutional,
but did not go so far as to state that it was a fundamental right. See Latta,771 F.3d at
477 (Reinhardt, J., concurring).

258. Commonwealth of the Northern Mariana Islands, NAT’L CTR. TRANSGENDER
EoquaLiry, https://transequality.org/documents/state/commonwealth-of-the-north-
ern-mariana-islands [https:/perma.cc/9SP7-QEPR].

259. Id.

260. Id.

261. 170 N. MAr. I. Apmin. CopE § 170-20.3-401 (b) (2007) (“For those persons
desiring alteration of their TPIC based on a change of sex, a medical document certi-
fying the completion of a sex change or other certified document indicating the same
shall be presented.”).

262. Supra note 241.

263. Id.
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explicitly inclusive of sexual orientation or gender identity.?* Addition-
ally, for LGBTQ youth, the territory provides anti-bullying protections
and data collection, but is silent regarding conversion therapy or pro-
tections for LGBTQ youth in the child welfare system.?® Lastly, the
territory provides no health care and criminal justice-related protections
expressly on the bases of either sexual orientation or gender identity.*%

III. How THE INsuLAR Cases INFORM LGBTQ RigHTS IN THE U.S.
TERRITORIES

A number of factors, including federalism and the competing inter-
ests of federal, state, and local actors, have led to a patchwork of explicit
LGBTQ protections in the United States as a whole.?” However, the U.S.
territories have often been neglected in the U.S. movement for LGBTQ
rights because of the territories’ inherent legal, political, and geograph-
ical separation from the United States.”® As such, as Christina Duffy
Ponsa-Kraus points out, the U.S. territories are “essentially invisible” in
the greater context of the LGBTQ civil rights movement.”®

This Part addresses how the Insular Cases affect the continued strug-
gle for LGBT rights in the territories.””® The development of same-sex
marriage rights in Puerto Rico is instructive in this regard. While a lower
court drew upon the incorporation doctrine to reject the argument that
the rights recognized in Obergefell applied to Puerto Rico, the U.S. Court
of Appeals for the First Circuit ultimately concluded that same-sex mar-
riage in Puerto Rico is a fundamental right, utilizing the Insular Cases’
doctrine.”! The history of this case illustrates the competing nature of
different applications of the Insular Cases: while they have been (and can

264. Id.

265. Id.

266. Id.

267 Klint W. Alexander, The Masterpiece Cakeshop Decision and the Clash Be-
tween Nondiscrimination and Religious Freedom,71 OKLA. L. Rev. 1069, 1107 (2019);
Elizabeth Kristen & David Nahmias, The Writing on the Wall: The Future of LGBT
Employment Antidiscrimination Law in the Age of Trump, 39 BERKELEY J. EMP. & LAB.
L. 89,100 (2018).

268. See Christina Duffy Ponsa, When Statehood Was Autonomy, in RECONSIDER-
ING THE INSULAR CASES: THE PasT AND FUTURE OF THE AMERICAN EMPIRE 1, 2 (Gerald
L. Neuman & Tomiko Brown-Nagin eds., 2015).

269. Id. For example, natural disasters in Puerto Rico illustrate the stark differ-
ence in both the public and the federal government’s response as compared to other
natural disasters that happen in the continental United States. Rose Cuison Villazor
gives two reasons for the distinct treatment: lack of political participation and the
misperception that Puerto Rico is not part of the United States. Villazor, supra note
67 at 136-37

270. See Serrano, supra note 66, at 400; Guam and the Case for Federal Deference,
130 Harv. L. REv. 1704, 1705 (2017).

271. See generally In re Conde Vidal, 818 F.3d 765 (1st Cir. 2016); Conde Vidal v.
Garcia-Padilla, 167 F. Supp. 3d 279,287 (D.PR. 2016).
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again be) used in attempts to curb progress for queer people in the terri-
tories, they can also deployed to protect LGBTQ people and their rights.

A. The Insular Cases Have Been Used to Negatively Implicate
LGBTQ Rights in the U.S. Territories

First, we turn to the ways in which the Insular Cases have been
used by those seeking to limit the applicability of constitutional rights
to people in the territories. There are a number of examples where this
was done specifically to curb progress for LGBTQ people. As noted
above, the U.S. District Court for the District of Puerto Rico attempted
to block the application of Obergefell in that territory by stating that “the
fundamental right to marry . . . has not been incorporated [in]to the jurid-
ical reality of Puerto Rico.”?”? In order to consider the Obergefell ruling
applicable to Puerto Rico, the court requested a showing of an express
incorporation of the right to marry by the “Supreme Court of the United
States, the Supreme Court of Puerto Rico, Congress, or the Puerto Rico
Legislature.”?” Ultilizing a strict textualist approach, the court held that
Obergefell only banned states from refusing to recognize a lawful same-
sex marriage, not territories.’™ Specifically, the court stated that:

Under that Amendment, concluded the Supreme Court, same-sex

couples are guaranteed the right to marry and to have their mar-

riages recognized in all States. One might be tempted to assume that

the constant reference made to the “States” in Obergefell includes

the Commonwealth of Puerto Rico. Yet, it is not the role of this

court to venture into such an interpretation.?”

In effect, the court read the Insular Cases narrowly, inferring that
if any decision by the Supreme Court establishing a right grounded in
the Constitution did not expressly mention the U.S. territories as being
bound by the ruling, then the right was not a fundamental right that could
be applied to those in the territories. Notwithstanding the First Circuit’s
later reversal, this district court’s narrow analysis could be applied by
lower courts in other jurisdictions not bound by the First Circuit to the
possible detriment of LGBTQ people.?’s

Itis important to note that while the District Court did not expressly
use the “impractical and anomalous” framework, its analysis mirrors

272. Conde Vidal, 167 F. Supp. 3d at 287

273. Id. at 282-284.

274. Id.

275. Id. at 287.

276. Of course, such attempts may nonetheless fail. For example, the defendant
in United States v. Mendoza attempted to borrow the Conde Vidal court’s reasoning by
arguing that the Sixth Amendment does not apply to Guam. United States v. Mendo-
za, 2016 WL 8679239 at *1 (D. Guam June 3,2016). Ultimately however, the District
Court of Guam concluded otherwise, stating that the Sixth Amendment applies to
Guam “in its entirety with the same force and effect as in the United states or in any
state of the United States. ...” Id. at *2.
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this “workable standard.””” The court considered the “underlying cul-
tural, social, and political currents that have shaped over five centuries
of Puerto Rican history” and the “particular condition of Puerto Rico”
and found the right “impractical and anomalous.”?’® Moreover, the court
relied on the U.S. Supreme Court decision in Boumediene v. Bush and on
Justice Harlan’s concurrence in Reid v. Covert, which both outlined the
“impractical and anomalous” framework.?”

A comparable analysis—and another example of how the Insular
Cases have led to negative impacts for LGBTQ people in the territo-
ries—was used by the Ninth Circuit to determine whether the federal
Religious Freedom Restoration Act (RFRA) applied to Guam.?®® The
federal RFRA, passed by Congress in 1993, was promulgated to “provide
a claim or defense to persons whose religious exercise is substantially
burdened by government.””! Some have described the evolution of case
law under RFRA as shifting it from a “shield protecting free exercise
into a sword for inflicting discrimination,”? or a vehicle “to legitimize
discrimination, especially against the LGBTQ community.”*®* As Kyle
Velte opines, “[w]hat was once a narrative that attacked and patholo-
gized LGBT people in the 1950s through the 1980s is today a narrative
that frames the Religious Right as victims of secularism—embodied, in
part, in the law—that infringes on their religious liberty.” ** Through
RFRA, a plaintiff is able to file a discrimination lawsuit alleging infringe-
ment upon their religious views, or can rely on RFRA as a defense when
being challenged for engaging in otherwise illegal discrimination.?®

In 1997 the Supreme Court held in City of Boerne v. Flores that
RFRA was unconstitutional as applied to the states because Congress
improperly used its Enforcement Clause powers under the Fourteenth
Amendment to extend RFRA’s reach beyond the federal government.?

277 See Wabol v. Villacrusis, 958 F.2d 1450, 1461 (9th Cir. 1990).

278. Conde Vidal, 167 F. Supp. 3d at 286; Wabol, 958 F.2d at 1461.

279. Conde Vidal, 167 F. Supp. 3d at 287 (citing Reid v. Covert, 354 U.S. 1, 74-75
(1957) (Harlan, J., concurring) (“The proposition is, of course, not that the Constitu-
tion does not apply overseas, but that there are provisions in the Constitution which
do not necessarily apply in every foreign place.”)).

280. Guam v. Guerrero, 290 F.3d 1210 (2002).

281. Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat.
1488 (codified as amended at 42 U.S.C. §§ 2000bb to 2000bb-4 (2018)).

282. Laura Keeley, Religious Liberty, Immigration Sanctuary, and Unintended
Consequences for Reproductive and LGBTQ Rights, 37 CoLuM. J. GENDER & L. 169,
194 (2019).

283. Lucien J. Dhooge, The Religious Freedom Restoration Act at 25: A Quantita-
tive Analysis of the Interpretive Case Law,27 WM. & Mary BiLL Rts. J. 153, 156 (2018).

284. Kyle C. Velte, All Fall Down: A Comprehensive Approach to Defeating
the Religious Right’s Challenges to Antidiscrimination Statutes, 49 ConN. L. REv. 1, 5
(2016).

285. See Alexander, supra note 267 at 1073.

286. City of Boerne v. Flores, 521 U.S. 507,508 (1997).
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In Guam v. Guerrero, however, the Ninth Circuit determined that while
RFRA was unconstitutional in relation to the states, it is nonetheless
constitutional within the “federal sphere.””®” Consequently, because
Guam is “an instrumentality of the federal government over which the
federal government exercises plenary control,” it was held to not be cov-
ered under the Court’s decision in City of Boerne v. Flores and therefore
remains subject to RFRA.?® The Ninth Circuit underscored that as an
unincorporated territory, the U.S. Constitution does not apply to Guam,
with the exception of certain “fundamental” rights.?® Therefore, Guam,
unlike the states, is subject to RFRA and is prohibited from substantially
burdening religious rights absent a showing that would meet RFRA
standards. In other words, the Ninth Circuit used the incorporation doc-
trine to create a loophole for territories from Supreme Court precedent
by clarifying that the territories are legally and politically distinct from
states and instead are part of the “federal sphere.”” The result of this
holding is to strengthen the rights of those who claim that compliance
with nondiscrimination principles violates their religious beliefs, subject-
ing Guam to a higher standard than would otherwise apply to justify the
broad-based application of nondiscrimination laws.*!

While some states, in the wake of the Court’s decision in City of
Boerne v. Flores, passed their own “mini-RFRAs” to nonetheless allow
religious challenges to neutral, generally applicable laws, here the Insu-
lar Cases have been applied to make that choice for the territories and
therefore robbed them of their self-government. This particular example
is of concern to LGBTQ people because existing and future nondiscrim-
ination protections and other laws meant to protect LGBTQ people in

287 Guam v. Guerrero, 290 F.3d 1210, 1221 (9th Cir. 2002).

288. Id. at 1222.

289. Id. at 1214. The court distinguishes RFRA’s applicability to the states as
opposed to the federal sphere by noting that RFRA is unconstitutional per se as ap-
plied to the states as a violation of the separation of powers. /d. at 1219. However, as
applied to Guam, “when Congress is acting pursuant to its plenary power, it has the
ability, and duty, to legislate according to its own interpretation of the Constitution.”
Id. at 1221.

290. Id. at 1221 (“Certainly Congress can provide more individual liberties in
the federal realm than the Constitution requires without violating vital separation of
powers principles, and we now join our sister circuits in holding RFRA constitutional
as applied in the federal realm.”).

291. See generally Employment Division v. Smith, 494 U.S. 872 (1990) (setting the
constitutional standard that the Free Exercise Clause “does not relieve an individual
of the obligation to comply with a valid and neutral law of general applicability on
the ground that the law proscribes (or prescribes) conduct that his religion prescribes
(or proscribes).”). In 2020, the Supreme Court granted certiorari on a case that may
directly implicate the Smith standard. Fulton v. City of Philadelphia, 922 F.3d 140 (3d
Cir.2019), cert. granted, 140 S. Ct. 1104 (Feb. 24, 2020).
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Guam, the CNMI,*” and possibly the other territories,” could be invali-
dated under RFRA if subjected to a challenge.**

B.  Advancing LGBTQ Rights in the U.S. Territories by Bringing the
Insular Cases to the Fore

Despite these examples, the incorporation doctrine can also be
used to protect queer persons until federal-level legislation creating
explicit statutory protections on the bases of sexual orientation and
gender identity is passed and applied to the territories, or is promul-
gated by the territories themselves. Reimagining the Insular Cases is not
a novel approach. Indeed, while the Insular Cases were rooted in colo-
nialism, their doctrine has “turned out to be nimble enough to support
the opposite aim: decolonization.””® The “impractical and anomalous”
framework offers queer advocates the opportunity to take into consid-
eration the culture, history, and context of a given territory in order to
foster LGBTQ progress within that island.

As the MAP Report demonstrates, the territories currently appear
largely homophobic and transphobic, which sharply contrasts with some
accounts of their precolonial understandings of sexuality and gender.
Indeed, current norms of sexuality and gender in the territories are
argued by some to be foreign imports.?”® For Indigenous peoples, sexual-
ity, for example, is “an integral force of life —indeed the cause of the life of

292. As the Ninth Circuit holds appellate jurisdiction over the District of the
Northern Mariana Islands, the court’s decision in Guam v. Guerrero would apply to
this territory as well.

293. See generally Diana Beltré Acevedo, Employment Discrimination: How
Hobby Lobby Enables a RFRA Alffirmative Defense Against Title VII's Protections for
LGBT People in the Workplace, 86 Rev. Jur. U.P.R. 1191, 1220 (2017) (“RFRA applies
to actions by the Commonwealth of Puerto Rico as a covered entity of the United
States, RFRA, and is not affected by the United States Supreme Court decisions in
City of Boerne v. Flores . . . which found application of RFRA to the states to be
unconstitutional.”).

294. Following City of Boerne, only two courts have applied RFRA to a U.S.
territory or possession. People v. Felix, 2018 WL 4469867 at *2 (V.I. Super. Ct. Sept.
11,2018). These two cases include Guam v. Guerrero, as discussed supra, and Rasul v.
Rumsfeld, where the court found that RFRA applies to Guantanamo Bay because it
is a location where “the United States exercises perhaps as much control as it possibly
could short of ‘ultimate sovereignty.”” Id. at *2 (citing Rasul v. Rumsfeld, 433 F. Supp.
2d 58,65 (D.D.C.2006)). Neither case has been brought to the Supreme Court, which
leaves the question of whether RFRA applies to the other territories “unsettled.” Id.

295. Russell Rennie, A Qualified Defense of the Insular Cases, 92 N.Y.U. L. REv.
1683, 1703 (2017).

296. Scott Lauria Morgensen, Theorising Gender, Sexuality and Settler Colonial-
ism: An Introduction, 2 SETTLER COLONIAL STUDIES 2, 3 (2013) (“Gender and sexuality
are intrinsic to the colonization of [I|ndigenous peoples and the promulgation of Eu-
ropean modernity by settlers, whether in pursuit of what Patrick Wolfe has theorized
as logic of [IJndigenous ‘elimination,” or of what Lorenzo Veracini, Philip Deloria, and
scholars in [I|ndigenous studies have examined as the indigenization of settlers.”);
Thompson, supra note 229, at 29.
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the universe —and not a separable category of behavior and existence.”?”’
As a result of colonization, “no stone was left unturned as Europeans
made their way to the Pacific to Christianize island people, and sexuality
was a main concern to be addressed as first line of business.”*® Western
settlers viewed Indigenous cultures as “sexually corrupt,” which justified
disrupting traditional relationships and cultural structures even through
violent means.*” Despite colonization’s impact on the territories, the
nimbleness of the Insular Cases offers an avenue to begin to decolonize
sexuality and gender.

The Insular Cases, which center the distinctive Indigenous cul-
tures and people of the territories as basis for different treatment, can
be what Professor Natsu Taylor describes as “a first step in moving
beyond colonial dynamics of power and privilege . . . [by] chang[ing] the
stories we live by.”* The decolonization process and assertions of self-
determination include reclaiming “our histories, refusing to concede to
narratives that erase our identities, our lived realities and, often, even
our humanity.”**! If the flexibility of the Insular Cases is that they can be
used as a “meaningful” decolonization tool, they must be able to repair
“the harms suffered by those who have experienced systemic oppres-
sion according to their self-shaped notions of reparation.”*” In other

297. Lisa Kahaleole Chang Hall & J. Kehaulani Kauanui, Same-Sex Sexuality in
Pacific Literature,in ASIAN AMERICAN SEXUALITIES: DIMENSIONS OF THE GAY & LESBIAN
ExpERIENCE 114 (Russell Leong ed., 1995).

298. Thompson, supra note 229, at 29. While sexuality between Indigenous peo-
ples were demonized, the same could not be said between Indigenous peoples and
White foreigners. For example, Captain Cook “admitted that his culture was exploit-
ative in favor of the ‘selfish’ men under his command who treated these women as
commodities. The complexity of women’s lives had been restructured to accommo-
date the sexual ‘needs’ of his men. These ‘needs’ were based upon male sexual grat-
ification.” Patty O’BRIEN, THE Paciric Muse: Exotic FEMININITY AND THE COLONIAL
Pacrric 90 (2006).

299. See This Alien Legacy: The Origins of “Sodomy” Laws in British Colonialism,
Hum. Rts. WarcH (Dec. 17,2008), https://www.hrw.org/report/2008/12/17/alien-legacy/
origins-sodomy-laws-british-colonialism#page [https://perma.cc/W2BJ-4JJ5]; see also
Manuela L. Picq & Josi Tikuna, Indigenous Sexualities: Resisting Conquest and Trans-
lation, in SEXUALITY AND TRANSLATION IN WORLD PoLitics 64-65 (Caroline Cottet &
Manuela Lavinas Picq eds., 2019) (“Yet the colonial destruction of native sexualities
is more than a mere inability to see otherness. Labeling native sexualities as unnatural
justified violent repression, and the heterosexualization of [Indigenous peoples] was
as much a process of modernization as of dispossession.”).

300. See Natsu Taylor Saito, Tales of Color and Colonialism: Racial Realism and
Settler Colonial Theory, 10 FLA. AGric. & MEcHANICAL U. L. REv. 1, 101 (2014) (in-
ternal quotations omitted). “Changing the stories by which we live keeps alive our
histories of survival, resistance, and contributions to humanity. But it also entails ac-
knowledging that contemporary American society is neither postracial nor postcolo-
nial, confronting harsh and unpleasant truths we may wish to deny.” Id. at 102.

301. Id. at 101.

302. Serrano, supra 11, at 400.
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words, such reparations should include a return to Indigenous framings
of gender and sexuality.

The incorporation doctrine can be used to give territories just that
opportunity to dismantle Western structures grounded in heterosexism
and a gender binary. In their scholarship, M. Alexander Pearl and Kyle
Velte describe two roles of law. First, the “legal” role of the law is to reg-
ulate behaviors. Second, the “expressive” function of the law “sends a
normative and cultural message about the shared values of a community.
The law’s ‘expressive power’ is thus the power of the law to influence
norms . ... %% In addition to providing a framework for courts to apply,
the incorporation doctrine has the expressive power to spark decoloni-
zation efforts within territories by having Indigenous values influence
the law rather than the law erasing queer identities, stories, and experi-
ences. Dismantling colonized views of gender and sexuality can benefit
the collective Indigenous identity** The Insular Cases can therefore be
deployed to reclaim Indigenous values and to protect their unique cul-
tural identities.

King v. Andrus is a helpful illustration of how courts engage in this
territory-by-territory analysis, and gives weight to the argument that the
Insular Cases’ doctrine can actually support the extension of LGBTQ
rights in the territories.*” On remand from the D.C. Circuit, the U.S. Dis-
trict Court for the District of Columbia determined that incorporating
the right to a trial by jury to American Samoa would not be “imprac-
tical or anomalous.”*® Despite the Samoan government’s claims that
there are substantial cultural differences that would make applying a
western concept like jury trials unworkable, the court concluded that
those cultural assertions were “too weak” to support their claims.*”” The
court acknowledged the “obviously major cultural difference between
the United States and American Samoa is that land is held communally
in Samoa.”® Therefore, according to the court, since jury trials do not
implicate communal land, the claim did not reach the level of cultural
harm asserted by the Samoan government.*” The court thus found the
right to jury trial to be fundamental in American Samoa.

303. See M. Alexander Pearl & Kyle Velte, Indigenizing Equality, 35 YALE L. &
Por’y REv. 461,489 (2017).

304. Id. at 494.

305. King v. Andrus, 452 F. Supp. 11, 17 (D.D.C. 1977) (“The fact is that all of the
hard evidence which bears on the actual situation in American Samoa today in terms
of its legal and cultural development cuts the other way, and leads me to the inescap-
able conclusion that trial by jury in American Samoa as of the time when Jake King
went to trial on the criminal charges here involved would not have been, and is not
now, ‘impractical and anomalous.””).
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307 Id.

308. Id. at 15.

309. Id. (“The obviously major cultural difference between the United States
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King v. Andrus provides a useful vantage point regarding the rea-
soning and analysis advocates are likely to encounter as they work to
extend LGBTQ rights in the territories. In American Samoa, as noted
previously, the territory does not have any statutory protections for
gender identity or expression.”® However, assume that the United States
Supreme Court were to extend to transgender persons the fundamen-
tal right, grounded in one of the Constitution’s existing guarantees, “to
define and express their identity on equal terms with non-transgender
people,” or to informational privacy to prevent the forced disclosure of
one’s transgender status on birth certificates and IDs.?!! Notwithstanding
the lack of the statutes and judicial opinions on the topic, applying these
fundamental rights in American Samoa would likely not be “impractical
or anomalous.”

First, similar to the point made by the court in King v. Andrus,
gender expression does not implicate communal land, a focal point of
Samoa’s culture. In other words, there is no cultural barrier to extending
this right in American Samoa. Second, and perhaps most importantly,
Samoa’s fa’afafine, or the Indigenous third gender, are “tolerated and
accepted as part of society” and a valuable part of the fabric of Samoan
culture.®? In other words, the argument in extending these rights would
be significantly stronger here than the prevailing argument in King v.
Andrus, as it can be argued that giving rights to people outside of the
gender binary is not only not improper or anomalous with Samoan cul-
ture, but it is actually a part of its cultural tradition that colonialist forces
have simply obscured.

Taking the history and impact of colonization into account, the
fa’afafine were looked on “as high profile members of society” until west-
ern influences arrived in the territory introducing Christianity.?* As a
result, they are recognized culturally and socially, but not legally.** This
current lack of legal recognition does not defeat the fact that the fa’afaf-
ine are part of Samoan culture, creating an opportunity for the argument

and American Samoa is that land is held communally in Samoa. The jury trial require-
ment in criminal proceedings would have no foreseeable impact on that system.”).

310. In fact, according to the MAP Report, American Samoa has a score of 0 out
of 20 for its “Gender Identity Policy Tally” because it has no law that speaks directly
on transgender rights. LGBT Policy Spotlight, supra note 85, at 8.

311. See Jennifer L. Levi & Kevin M. Barry, Transgender Tropes & Constitutional
Review, 37 YALE L. & Por’y REv. 589, 604-05 (2019).

312. See Sue Farran, Transsexuals, Fa’afafine, Fakaleiti and Marriage Law in the
Pacific: Considerations for the Future, 113 J. PoLYNESIAN Soc’y 119, 119-20 (2004).
“Fa’afafine identities provide a cultural ‘space’ for males who do not conform to the
ideals of hegemonic masculinity without being marginalized as deviant ‘men.”” Johan-
na Schmidt, Being ‘Like a Woman’: Fa’afafine and Samoan Masculinity, 17 Asia Pac. J.
ANTHROPOLOGY 287, 300 (2016).
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314. Farran, supra note 312, at 119-20.
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that legal recognition for rights grounded in the constitution and meant
for those of diverse gender expressions (i.e., for those like the fa’afafine)
is not impractical or anomalous with respect to American Samoa and
should therefore be applicable there as well.

A Supreme Court ruling granting rights grounded in the Consti-
tution to transgender persons, and then extending that grant of rights
those in the territories, would not only legally affirm this Samoan sub-
population already highly integrated into the territory,*® but would also
help begin to repair some of the harms of colonization. Doing so would
“would signal a stand against colonialism and a simultaneous reclaiming
and celebration of . . . two-spirit and third-gender people.”*!6

There are, however, limitations to this. As discussed in this Note,
the Insular Cases require that a challenge be grounded in a case-by-case,
and territory-by-territory, analysis.*’” This means that not only would liti-
gants in each territory need to assert their own challenges, but they would
also need their own independent bases for asserting that extending such
a right to their territory is not improper and anomalous. Additional
research is needed to evaluate whether, similar to Samoa, there are ways
that litigants in the other territories can ground their efforts to advance
LGBTQ rights in precolonial understandings of gender and sexual-
ity such that they can show that their territories are not only lacking in
cultural barriers to such rights, but actually hold cultural traditions sup-
porting those rights.

Nonetheless, the Insular Cases have the potential to be refash-
ioned, as Indigenous Chamoru legal scholar Julian Aguon asserted, to
“throw off the colonial yoke.”*® As territories engage in decolonization
and reempower Indigenous values and culture, LGBT advocates may
assert that the territories should also untether themselves from a colo-
nial framework that othered and criminalized Indigenous sexuality and
gender identity.*"” Indeed, “[f]rom the moments of first contact,” western

315. See Robert Carney, The Health Needs of the Fa’afafine in American Samoa
and Transgender Research Methodology,J. GLoBAL HEALTH, Spring 2015, at 1,39 (“[F]
a’afafine simultaneously seek to keep the fa’asamoa (the Samoan way). For example,
they would take great pride and effort in the annual pageant which involved Western
drag queen lip-synching performances and run-way fashion shows . . .. In addition,
the fa’afafine . . . were all active in their church or religious communities, participated
in traditional dances and rituals.”).

316. Pearl & Velte, supra note 303, at 491.

317 See Reid v. Covert, 354 U.S. 1,75,77 (1957) (Harlan, J., concurring); Malavet,
supra note 16.

318. Serrano, supra note 11, at 425.

319. See Keith L. Camacho, Homomilitarism: The Same-Sex Erotics of the U.S.
Empire in Guam and Hawai’i, 123 RapicAL HisT. REv. 144, 146 (2015). “In the twen-
tieth century . . . prosecutors and judges in Canada and the United States ‘created
racialized and sexualized typologies of masculinity to police the relationships of roam-
ing youth and foreign migrants,” to which we can add the [I|ndigenous peoples and
nonnative settlers of the Pacific.” Id.
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notions of sexuality “have consistently distorted, misrepresented, and
degraded the experiences” of those who have been colonized.’*

The Insular Cases may thus offer a valuable tool for importing
constitutional protections for LGBT people, once recognized by the
Supreme Court, even over the objections of territorial governments or
those who would oppose the extension of LGBT rights. In a challenge
brought against a territory that refused to recognize fundamental rights
grounded in the Constitution (or, alternatively, a challenge brought by
an opponent of LGBT rights to a territory’s decision to extend them),
a court would engage in an [nsular Cases—informed analysis, asking
(1) whether the fundamental right at issue had been expressly extended
to the territory in question, and (2) if not, whether extending that right
would be improper and anomalous. Where a territory has precolonial
cultures and practices that affirm LGBTQ people, that tradition would
support an argument that extending such a right would not be improper
and anomalous.

For example, were the Supreme Court to recognize constitutional
protections for the parenting and family rights of same sex couples, the
application of those rights in Guam would be bolstered by the territo-
ry’s tradition of poksai, meaning “to nurture” or “to welcome.”*?' Under
poksai, “people are absorbed into an extended family, the clan” and rep-
resent a full responsibility to land, people, and the ocean.’”* This broader
and fluid concept of adoption is not limited to Guam but can be found
in other territories, including Samoa and the CNMI.** And that tradi-
tion would in turn bolster arguments that extensions of same sex couples’
parental rights was not only not “improper and anomalous,” but affirma-
tively supported by the territory’s history and practices.

CONCLUSION

Because of the Insular Cases, the U.S. territories are relegated to
“second-class legal status[,]” which in turn continues to erase LGBTQ
individuals living on the islands.** The lack of data, and the fail-
ure of studies to include the territories in their national research, has
only compounded the issue.’” Although Puerto Rico and Guam have

320. See Lisa Kahaleole Chang Hall & J. Kehaulani Kauanui, Same-Sex Sexuality
in Pacific Literature, in ASIAN AMERICAN SEXUALITIES: DIMENSIONS OF THE GAY & LES-
BIAN EXPERIENCE 115 (Russell Leong ed.,2014).
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gies Against Erasure and #RhetoricSoWhite, 105 Q. J. SPEECH 495, 495 (2019).

323. Elizabeth Barrett Ristroph, The Survival of Customary Law in the Northern
Mariana Islands, 8 CHL-KENT J. INT'L & Comp. L. 32, 47-48 (2008); Cultural Adoption
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been territories since 1899, American Samoa since 1900, Virgin Islands
since 1917, and the CNMI since 1976, the 2019 report conducted by
the Movement Advancement Project and Lambda Legal represent the
“first comprehensive review of LGBT laws and policies in U.S. territo-
ries.”¥ That report calls for more research to be conducted to better
understand the experiences of queer people living in the territories, as
does this Note.*”

Even in spite of the absence of current data, the U.S. territories
are key jurisdictions in which LGBTQ rights can and should be asserted.
LGBTQ individuals there are more vulnerable than their stateside coun-
terparts because the territories lack voting representation in Congress
and are unable to elect the President and Vice President, meaning that
their particularized concerns are not likely to receive the same political
weight, if any at all.*® And, as this Note points out, this is of particular
concern against the backdrop of the Insular Cases, as those cases require
that Congress expressly extend constitutional rights to territory residents
for them to apply, so a seat at their table is of particular worth to those in
the territories. In the absence of such a seat, and notwithstanding their
colonial origins, the Insular Cases actually provide a key opportunity
for the territories to go beyond the rights provided by the federal gov-
ernment to become new age laboratories of democracy. As long as the
Insular Cases remain good law, they must be folded into any fundamental
rights legal analysis involving LGBTQ rights in the territories. This Note
demonstrates that the Insular Cases have already been used to attack the
rights of LGBTQ people in the territories. However, when used properly
and taking into consideration the culture, people, and historical context
of each territory, this doctrine can be reclaimed to instead protect Indig-
enous cultural values that affirm LGBTQ people.
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