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The Williams Institute, an academic research center of UCLA School of Law, advances
sexual orientation and gender identity law and public policy through rigorous,
independent research and scholarship, and disseminates it to judges, legislators,
policymakers, media and the public.
We are pleased to offer testimony that summarizes demographic data about same-sex
couples and the serious financial, legal, social and health consequences of the Defense of
Marriage Act (DOMA) for them and their families. While the Williams Institute and
other scholars have documented many of these consequences through academic research,
DOMA also has the impact of impairing further research on same-sex couples and their
families, and the consequences that DOMA has on them.
I.

Same-Sex Couples and Their Families in the United States

The Census Bureau’s 2009 American Community Survey (ACS) estimates that there are
581,300 same-sex couples in the United States. More than half of lesbians and gay men
are in committed cohabiting relationships.1
Counts from state administrative agencies show that more than 50,000 same-sex couples
have married. Analyses of the 2010 Williams Institute/Harris-Interactive Same-sex
Couple Survey show that nearly 14% of same-sex couples in the United States are legally
married under state law.2 This study along with the state administrative agency counts
imply that there are 50,000 to 80,000 legally married same-sex couples in the United
States today. In addition, another 85,000 same-sex couples are in civil unions or
registered domestic partnerships.
ACS data also suggest that approximately 20% of same-sex couples are raising nearly
250,000 children. Rates of child-rearing are even higher among members of same-sex
couples who are racial and ethnic minorities. For example, an analysis of 2008 ACS data
reveals that 38% of African-American and 27% of Latino/a members of same-sex
couples are raising children. Studies also suggest that half of gay men and more than 40%
of lesbians who have not yet had a child want to have children some day.3
Census and ACS data also reveal that members of same-sex couples are diverse in terms
of race and ethnicity, income, veteran status, and age. According to ACS data, almost one
in four members of same-sex couples is a person of color. Although 93% of members of
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same-sex couples in the labor force are employed, and 45% of members have college
degrees, they come from every economic class. A Williams Institute report analyzing
data from the 2002 National Survey of Family Growth found that 15% of gay men and
24% of lesbians live in poverty. In particular, analysis of Census 2000 data revealed that
one in five children being raised by a same-sex couple lives in poverty. Analyses of 2009
ACS data show that over 7% of individuals in same-sex couples, approximately 85,000
individuals nationally, are veterans of the armed forces and almost 5% are 65 years of age
or older.
U.S. Census and ACS data also reveal that same-sex couples live throughout the United
States. Census Bureau data has identified same-sex couples in every congressional
district and in almost every county in the United States. According to 2009 ACS data,
approximately 15% of male same-sex couples and 19% of female same-sex couples live
in rural areas.

As a result of DOMA, legally married same-sex couples and individuals who have had a
same-sex spouse are not recognized as such by the federal government. This lack of
recognition results in legal, financial, social, and psychological hardships for many of
these couples and their families. These hardships have tangible negative effects on their
health and welfare.
II.

Legal and Financial Consequences of DOMA

The federal non-recognition of marriage for same-sex couples articulated in DOMA
imposes substantial legal and financial costs on married same-sex couples and their

families by denying them the benefits and protections that federal law affords to married
couples and their families.
By failing to be recognized by the federal government, an individual who needs to take
time off work to care for their same-sex spouse is not protected, Similarly, both same-sex
spouses might lose their home if one of them enters long-term care covered by Medicaid.
DOMA imposes barriers that prevent them from receiving benefits, including health care
benefits that are otherwise provided to different-sex spouses of federal employees,
veterans, and employees in the private sector. Employees whose same-sex spouses are
provided with health benefits by their employers have to pay a tax on these benefits that
employees with different-sex spouses do not. Same-sex couples may also face higher
income and estate taxes. For bi-national same-sex couples, DOMA can mean that the
couple must choose between not living together, or living outside the United States. The
Williams Institute has conducted research to assess and quantify many of these impacts
of DOMA on same-sex couples and their families:
A. Family Medical Leave Act (FMLA) Benefits
The FMLA allows an individual to take employment leave to care for various family
members, including a different-sex spouse. However, employees cannot take leave under
the FMLA to care for a same-sex partner. A recent Williams Institute research brief uses
2008 Census Bureau data to estimate that approximately 38% of same-sex partners
(approximately 430,000) are both employed and would be eligible for FMLA benefits to
care for same-sex spouses if the FMLA covered same-sex partners.4
B. Benefits for Spouses of Federal Employees
Because DOMA prohibits federal recognition of same-sex married couples, it means that
same-sex spouses of federal employees cannot receive all of the same employee benefits
that are provided to an employee with a different-sex spouse. A 2008 Williams Institute
report found that the federal government has approximately 34,000 employees with
same-sex partners.5 Of these, approximately 30,200 employees are partnered with a nonfederal employee. The remaining 3,000 employees are partnered with another federal
employee, who already receives federal benefits. Benefits denied to spouses of federal
employees, who are not employed by the federal government, include coverage for health
insurance, retiree health insurance and annuities, and work injury/death compensation.
C. Veteran Partner Benefits
Based on analyses of 2009 ACS data, 7.3% of individuals in same-sex couples, or
approximately 85,000 individuals, are veterans of the armed forces. Of these, nearly
4
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68,000 veterans have same-sex partners who are not also veterans. Spouses of veterans
are eligible for a variety of benefits including pensions, educational assistance, and
vocational training. Same-sex partners are not eligible for any of these benefits.6
D. Taxation of Employee Health Benefits for a Same-Sex Spouse
Even when employers do offer health insurance to same-sex spouses and domestic
partners, because of DOMA these benefits are taxed under federal law burdening both
employees and employers. Recognizing the benefits created by workplace equality for
recruitment and retention, numerous companies offer the same health benefits for their
employees’ same-sex domestic partners and spouses as they do for employees’ differentsex spouses.7 However, though the benefits received by different-sex spouses are taxexempt, the federal government taxes the benefits received by same-sex spouses and
domestic partners. Same-sex spouses and domestic partners cannot claim the same tax
exemptions as different-sex spouses under current federal law. A 2007 Williams Institute
and Center for American Progress study found that an employee with a same-sex spouse
or domestic partner pays $1,069 more in taxes per year than an employee receiving the
same health benefits for a different-sex spouse.8 This results in these employees paying
11% more in taxes than they would pay if they were married and the federal government
recognized that marriage.9 The 2007 study shows that 41,000 same-sex couples have to
pay this imputed income tax for these spousal and domestic partner health insurance
benefits.

E. Private Employment Health Insurance Benefits Affected By ERISA
The federal Employee Retirement Income Security Act (ERISA) limits the power of
states to control benefits in the private sector.10 ERISA preempts state laws that attempt
to regulate benefits that “relate to”11 the benefits provided as part of group plans offered
to employees by private sector employers; such plans are governed only by ERISA.
Because of the so-called “savings clause,”12 which exempts state insurance laws from
preemption, states can require insurance carriers doing business in the state to sell only
plans that offer coverage to same-sex partners on the same terms as apply to different-sex
spouses.13 Because ERISA does not apply to government-sponsored health plans, state
6
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laws can require state and local government employers to offer equal benefits.14
Numerous states, including states which do not recognize marriage between same-sex
partners such as Hawaii, Oregon, Maine and New York (before it passed its marriage
equality law), require insurance carriers to provide coverage to same-sex partners.15
The biggest impact of ERISA preemption is therefore on self-funded (or self-insured)
employer-sponsored health insurance plans.16 When an employer elects to self insure,
ERISA effectively bars the state from setting criteria for how its workplace benefits plans
are structured. As a result, none of the states listed above require self-funded plans to
insure same-sex partners. Indeed, Oregon’s Act explicitly states that it does “not require
the extension of any benefit under any employee benefit plan that is subject to federal
regulation under the Employee Retirement Income Security Act of 1974 [ERISA].”17
Employers’ treatment of same-sex spouses of employees in Massachusetts demonstrates
the harm that can result. Data from 2009 shows that almost all, or 93%, of employers
who offered employee health coverage also covered different-sex spouses. However,
only 71% of those employers provided coverage to same-sex spouses of employees. The
Massachusetts Division of Health Care Finance and Policy believes the difference is a
result of the fact that some employers are self-insured and are therefore regulated by
federal law rather than state insurance law.18

F. Spousal Impoverishment Protections for Medicaid Long Term Care (LTC)
Medicaid’s long-term care program covers long-term care facility costs for those eligible
and expected to remain in the care facility for at least 30 days.19 As with other Medicaid
programs, income and assets are evaluated to determine whether an individual is eligible
for Medicaid-covered long-term care. If a Medicaid recipient in long-term care moves
into a facility without the intent to return home, transfers a home for less than fair market
14
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value, or dies, the home becomes a countable resource.20 Furthermore, income received
by the recipient is countable after he or she moves to long-term care.21 The practical
effect is that these assets and income will be spent down to pay for long-term care as part
of the Medicaid program.22 If the participant in the long-term care program is married to
a different-sex spouse, the program will protect the spouse who remains in the family
home from being left destitute due to the asset and income long-term care rules. Congress
enacted protections known as “spousal impoverishment provisions” to accomplish this
goal. These provisions operate by exempting certain income and assets from being used
1) to determine Medicaid eligibility under the long-term care program; and 2) to offset
Medicaid expenditures for the recipient’s long-term care, as required by the Medicaid
program.23 Therefore, the different-sex spouse who is not in long-term care will not be
forced to lose the couple’s home or to subsist without adequate income.24 Although
DHHS has recently issued guidance that states can include same-sex couples under
existing spousal impoverishment protections, states are not required to included same-sex
couples and no state has yet changed its policies as a result of this guidance.
Almost 1.2 million individuals live with a same-sex partner. Of those individuals, 4.8%
are 65 years of age or older. Since 1.4% of those younger than 65 require LTC and 14%
of those 65 or older require LTC,25 we estimate that 23,300 of people with same-sex
partners require LTC of some kind. Most will not need formal care, but 22% will require
at least some formal paid care.26 After adjusting the estimate upward to account for the
fact that 14% of people will be receiving care in an institution, such as a skilled nursing
facility, we estimate that about 6,000 people in same-sex couples are receiving paid LTC.
Medicaid pays for about half of all spending on LTC,27 although approximately 29% of
recipients of LTC receive Medicaid.28 We use both percentages to provide a conservative
range of estimates. Therefore, our best estimate is that about 1,700-3,000 individuals with
same-sex partners receive Medicaid-financed long-term care. 29
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It is harder to estimate the number of people who would gain eligibility for LTC under
Medicaid if the income and assets of both members of same-sex couples were to be
counted (called “spousal deeming”), but it is conceivable that some people in same-sex
couples would become eligible. For instance, a wealthier partner requiring LTC would
have some assets shifted by the program’s rules to a partner with fewer economic
resources, and thus would qualify without as much spending down. If these types of
situations are distributed fairly evenly across same-sex couples, then about half of the
time the wealthier partner will need LTC, and half the time the partner with fewer
resources will need LTC.
Our estimates above imply that about 3,000-4,500 people are receiving LTC and are
paying for it through some other means than Medicaid. In addition to Medicaid, LTC care
is also paid for by Medicare (19%), private health and LTC insurance (7%), out-ofpocket payments (19%), and other private (3%) or public (3%) sources.30 If the share of
recipients in each category is at least roughly similar to the shares of payments from
those sources, then we can estimate an upper bound: about one-fifth of those individuals,
or 600 to 900 are paying for LTC out-of-pocket but might possibly now qualify for
Medicaid if they were treated as spouses.
G. Inheritance Tax
In 2009, the Williams Institute released a report detailing the estate tax disadvantages that
same-sex couples face under federal law since they cannot be recognized as a married
couple.31 The report documents that assets inherited from a different-sex spouse are
largely not subject to inheritance tax. One consequence of DOMA is that same-sex
spouses are treated as legal strangers and thus subject to different taxation rules. Analyses
conducted in 2011 by the Williams Institute suggest that in 2011 and 2012, it is likely
that more than 9,000 same-sex couples will file estate tax returns. Of that group, more
than 40 couples will have assets that exceed allowable non-taxable transfer of assets,
adding an average tax burden of nearly 4 million dollars to these estates.
H. Filing Income Taxes Jointly
While many same-sex couples avoid the so-called “marriage penalty” associated with
filing joint tax returns, many same-sex couples would gain from being able to file joint
tax returns. Currently, those same-sex couples cannot take advantage of the option to
reduce their tax burden. Moreover, many same-sex couples must calculate two sets of
state tax returns. In some states, same-sex couples can file their state returns as a married
couple. But because federal law prohibits same-sex couples from filing as married
couples, federal forms require tax calculations from state returns completed as if they
were single.
30
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I. Social Security Survivor or Spousal Benefits
Under the current system of Social Security, different-sex spouses of insured workers can
get a monthly check for half their spouse’s benefit if it is higher than what he or she
would get on his or her own. Also, when one spouse dies and both receive social security,
the surviving spouse gets the higher of the pair’s monthly benefit amount. For example,
for a married different-sex couple, the husband may receive $12,073 each year while his
wife may receive $6,835 each year. When the wife passes away, the husband continues to
receive his monthly payment of $12,073. However, if the husband dies first, the wife
would then begin receiving the higher of their payments, or $12,073.
Because the federal government does not recognize same-sex partners, same-sex couples
do not benefit from this potential survivor benefit. This loss can be sizable. Recent data
on same-sex couples aged 65 or older shows the difference in social security income
between partners is $5,700 for female same-sex couples and $5,770 for male couples. If
the partner receiving higher social security payments dies first, the surviving same-sex
partner would lose this amount in potential benefits.32
Social Security also provides a survivor benefit to some widows and widowers whose
spouses have paid into the system but have not yet retired. According to the Social
Security Administration, a surviving spouse is eligible not only for a $255 lump-sum
benefit on the death of a covered worker, but he or she is also provided with survivor
benefits that can be worth as much as a $433,000 life insurance policy to a young family.
Because their marriages are not recognized, members of married same-sex couples are
not allowed this survivor benefit at all, nor are they eligible for the lump-sum benefit.
If a covered worker becomes disabled, his or her spouse—if 62 or older—receives a
benefit of one-half the disabled recipient’s Social Security benefit. For example, in
December 2008, the average spousal disability benefit in Massachusetts was $265 per
month, or $3,180 per year. Again, members of same-sex couples are not allowed this
spousal disability benefit at all.

J. Immigration for Bi-National Couples
While current United States immigration policy is based primarily on family
reunification, it does not provide any rights for unmarried partners of citizens. As a result,
gay and lesbian couples that include a U.S. citizen and a non-citizen (referred to as binational couples) can be forced to separate if the non-citizen partner is not able to legally
remain in the country. A forthcoming report from the Williams Institute reveals that
nearly 26,000 same-sex couples in the United States are bi-national couples who could be
forced to separate because they cannot participate in green-card and accelerated
32
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citizenship mechanisms offered to non-citizen spouses of American citizens.33 In addition
to the emotional toll incurred by same-sex couples who live under the threat of forced
separation if one partner cannot acquire legal residency, economists also demonstrate that
there are clear financial repercussions. There are significant financial benefits of
naturalization due to increased labor mobility and employment opportunities, which
means that wages of naturalized citizens increase more rapidly than among immigrants
who are not naturalized.34

III.

Social and Health Consequences of DOMA

One of the most harmful effects of DOMA is the imposition of a government sanctioned
stigma on same-sex couples and their families. Psychologists define stigma as “having an
attribute that conveys a devalued social identity.”35 DOMA constitutes structural (or
institutional) stigma. This “represents the policies of private and governmental
institutions that restrict the opportunities of stigmatized groups.”36 Structural stigma
burdens the liberty and dignity of members of a stigmatized group by legitimizing the
unequal treatment of some groups in society. Laws like DOMA uphold and enforce
stigma toward same-sex couples and their families by asserting that their relationships are
not deserving of equal status when compared to different-sex couples and their families.
More broadly, such laws reinforce negative attitudes toward LGBT people and create
conditions where these negative attitudes are not only socially acceptable, but also
viewed as legally desirable. Ample evidence shows that in our society, negative attitudes
toward LGBT people are too often expressed as prejudice, discrimination and even
violence against them.37
A central aspect of the stigma directed toward LGBT people concerns family relations
and intimacy. LGBT people have long been seen as incapable of—and even uninterested
in—sustained intimate relationships. Thus, stigma about LGBT people often promotes
the perception that because they cannot or do not want intimate partners, families, and
children, they live isolated lives and are destined to die lonely.38 As summarized above,
ample research exists to contradict such views.
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By explicitly denying married same-sex couples full legal equality and recognition under
federal law, DOMA strengthens the structural stigma affecting LGBT persons by limiting
their access to a cherished social institution that is rich with both symbolic meaning and
tangible privileges. The harm of DOMA to LGBT people is especially enhanced because
of the importance and esteem of marriage in our society. Marriage is the social institution
that largely governs intimate relations in the United States. Marriage not only provides
tangible benefits to married individuals, it also provides social approval and recognition.
DOMA both reflects and propagates the stigma that LGBT people do not have and cannot
obtain intimate relations that are of similar value and respect as those of heterosexual
couples.
By preventing same-sex relationships from obtaining the respect paid to other marital
relationships, DOMA essentially enshrines the age-old stigma of LGBT people as lonely
and incapable of healthy and happy relationships into the law of the United States. A
survey of people married to a same-sex spouse in Massachusetts finds that couples gain
social support from their families and a greater level of commitment to their partners
when they are allowed to marry.39 Same-sex couples who can marry report that they feel
more socially included,40 but they are still critically aware that they are excluded from
legal recognition and treated as second-class citizens by the federal government as a
result of DOMA.41
Stigma can produce serious adverse impacts on the health of LGBT people by causing
stress and disease. This has been recognized by public health authorities including
Healthy People 2010 and 2020, which sets health priorities for the United States.42
Healthy People objectives identify the LGBT population as a group targeted to reduce
health disparities in the United States. In explaining the reason for the inclusion of the
LGBT population as one of the groups requiring special public health attention, the
Department of Health and Human Services noted: “The issues surrounding personal,
family, and social acceptance of sexual orientation can place a significant burden on
mental health and personal safety.” This conclusion was reiterated by the Institute of
Medicine of the National Academies, an independent body of scientists that advises the
federal government on health and health policy matters, in its recent report, The Health of
Lesbian, Gay, Bisexual and Transgender People, where it noted, “LGBT people . . . face
a profound and poorly understood set of . . . health risks due largely to social stigma.”43
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The stress that comes from social exclusion takes an emotional toll that can lead to
adverse health outcomes and a poor sense of well-being. Researchers have shown that
LGBT people are harmed by the impact of stress related to stigma. Indeed, LGBT
populations have higher prevalence of such health outcomes as depression, anxiety,
substance use disorders, and suicide attempts. It is reasonable to conclude that DOMA’s
categorical disrespect by the federal government of the actual legal status of tens of
thousands of married lesbian and gay couples inflicts similar stigma, with similar
attendant harms. In contrast, early research shows that where gay people have been
allowed to legally marry, marriage confers mental health benefits, reversing some of the
effects of stress related to stigma.44
IV.

DOMA Impedes Further Research and Understanding of Same-Sex
Couples

DOMA has also impaired the ability of researchers to assess its impact on same-sex
couples and their families. Throughout the last decade, the U.S. Census Bureau
maintained that DOMA restricted it from reporting any information about married samesex couples. Legally married same-sex couples who responded that they were spouses on
the American Community Survey were publically reported to be same-sex “unmarried
partners” even though many were, in fact, legally married.
Recently, the Bureau has begun to reevaluate this policy and has made some positive
changes to their procedures. However, a legacy of DOMA is evident in a general
resistance on the part of federal statistical agencies to collect detailed, accurate, and
reliable data on same-sex couples and their families. This means that policy debates on
laws like DOMA have too often been driven as much by anecdote and stereotype as by
sound social science research and facts.
V.

Conclusion

The best data available reveal that there are over 580,000 same-sex couples in the United
States and that over 50,000 to 80,000 of these couples are married and over 85,000 are in
civil unions and registered domestic partnerships. By denying same-sex couples the
federal benefits and obligations that are designed to strengthen families, DOMA imposes
legal, financial, social and psychological burdens on same-sex couples and their families
that result in tangible harms. Moreover, DOMA impedes the very research that is
necessary to understand these families and the impact that DOMA has upon them.
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